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GOVERNMENT BY INJUNCTION. 


ILLARI has pointed out that when Machiavelli, the great 

Florentine, wrote his celebrated treatise on the “ Art of War” 

(“ L’Arte Della Guerra”), that shrewd and subtle observer expressed 

an almost entire want of belief in the efficacy of firearms which 

nevertheless destroyed the old and created the new system of 
tactics. 

Having this in mind, it behooves us to beware lest we too lightly 
regard either the introduction of new principles or the great exten- 
sion and novel application of old principles in our art of forensic 
contest. It seems timely to discuss the system of injunctions en- 
forced by process of contempt against all persons within the juris- 
diction, which has within the past few years been brought into use 
by some of our highest courts, and which has been so often referred 
to as “ Government by Injunction.” 

The writ of injunction is of course not a new writ, nor is the 
proceeding in contempt for its enforcement a novelty in our law. 
These, like other writs and proceedings, having once been invented 
and made use of by the courts, and being found useful or con- 
venient, have had a more and more extended use and application 
as time has gone on. 

Mr. Beach, in his recent and comprehensive work on injunctions, 
says, “In its accepted legal sense, an injunction is a legal process 
or mandate operating zz personam, by which, upon certain estab- 
lished principles of equity, a party is required to do or refrain from 
doing a particular thing.” 
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It is probably inevitable that the development of a department of 
government which has the exclusive right to construe and define its 
own jurisdiction should illustrate the maxim quoted by Lord Ches- 
terfield, that “ there are misers of money but none of power.” It is 
not in the courts a mere wanton assumption of dominion, however. 
Cases arise, the extension of a writ to new circumstances is pressed 
for, and we of the Bar urge on the Bench not to deny it, and there- 
fore we share the responsibility for the constantly increasing control 
of the judiciary. It is not easy to emulate that splendid impartiality 
which Chief Justice Marshall displayed when his life-long enemy 
and opponent, the profligate intriguer, the slayer of his friend 
Hamilton, stood before him to be tried for his life. ‘ That this 
court does not usurp power is most true,” said the great Chief 
Justice; “that this court does not shrink from its duty is no less 
true. No man is desirous of becoming the peculiar subject of 
calumny. No man, might he let the bitter cup pass from him 
without reproach, would drain it to the bottom. But if he have no 
choice in the case, if there is no alternative presented to him but a 
dereliction of duty or the opprobrium of those who are denominated 
the world, he merits the contempt as well as the indignation of his 
country who can hesitate which to embrace.” The scales were held 
with even hand against the clamor of the mob and of his own heart, 
and if the accused went free, Justice went stainless, for, as the 
angry prosecutors declared, “ Marshall stepped in between Burr 
and Death.” 

It is not easy for average men to rise up to so high a standard of 
duty, nor is it easy for judges, admitting, as we ought, that they are 
selected men, averaging in many ways above their fellows. If any 
criticisms are here indulged, or restraints are here suggested, it is 
hoped they will not be construed as reflections upon the character, 
attainments, or purpose of our judges, State and National, whom 
we may well rank as the best and purest of our public servants. 

Turning back to the growth of the injunctive power, the doctrine 
seems to have been early declared that, with certain very limited 
exceptions, an injunction could issue only against a party to the 
suit in which it was prayed (or to those acting under his authority). 
This was examined by Lord Eldon in the much-cited case of Iveson 
v. Harris,! where that eminent equity judge declared: “I have no 
conception that it is competent to this court to hold a man bound 
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by an injunction who is not a party in the cause for the purpose of 
the case. The old practice was that he must be brought into 
court, so as, according to the ancient laws and usages of the coun- 
try, to be made a subject of the writ.” 

In 1819! application was made to our great American Chancellor 
(Kent) to dissolve an injunction as to three persons, not parties to 
the bill. The case in 7 Vesey, supra, was cited, and the Chancellor 
held it correct and applicable, quoting and adopting Lord Eldon’s 
words, observing: ‘I find the court has adhered very closely to the 
principle, that you cannot have an injunction except against a party 
to the suit.” . . . “The court has no right to grant an injunction 
against a person whom they have not brought or attempted to 
bring before the court by subpoena.” 

The doctrine of these cases has been frequently affirmed by 
courts and text-writers, and the general rule of law as there stated 
will be found announced by the best and latest writers on the topic 
of injunction. 

But the courts have gone on to hold that, having acquired juris- 
diction over property, they might enjoin interference with it by any 
person, whether a party to the litigation or not. 

The doctrine having been well established that injunctions would 
not issue to prevent the commission of crime, and that courts of 
equity would not undertake police and executive functions in gen- 
eral, yet an exception was made, and as the courts could enjoin any 
irreparable injury to property, they held that they could enjoin acts, 
even criminal, if they were shown to be of such a character as would 
occasion irreparable injury to property. 

Under this latter head great extensions of the scope of injunc- 
tions have been made within the past few years in which they 
have issued to prevent riotous or unlawful conduct in strikes or 
labor battles. This has led to the most heated discussion of a 
branch of equity, which has suddenly become a matter of popular 
interest and controversy, and, as it were, a burning question. 

W. H. Dunbar, Esq., of Boston, in a lucid and able article in the 
“Law Quarterly Review” of London,’ points out that “to Vice- 
Chancellor Malins appears to belong the distinction of first exerting 
the powers of a court of equity to protect employers against their 
striking employees.” “In Springhead Spinning Company v. Riley ® 
he granted an injunction restraining the defendants, the president 





1 Fellows v. Fellows, 4 Johns. Ch. 25. 213 L.Q. R. p. 348, Oct., 1897. 
5 3 3 
3 L. R. 6 Equity, 551. 
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and secretary of a trades union and a printer employed by them, 
from posting placards and publishing advertisements urging work- 
men to keep away from plaintiff's factory, where a strike due to 
a reduction of wages was in progress.” But, adds Mr. Dunbar, 
“ The opinion in support of this decision was strongly disapproved 
by the court of appeal in Prudential Ass. Co. v. Knott; ! and Chief 
Justice Gray of the Supreme Judicial Court of Massachusetts, now 
Mr. Justice Gray of the United States Supreme Court, declared 
that it appeared to be so inconsistent with the authorities and with 
well-settled principles that it would be superfluous to consider 
whether upon the facts before him his decision can be supported.” 2 
“In America,” continues Mr. Dunbar, “ the resort to equity in labor 
troubles has been very common.” 

Thus in 1888 the Supreme Court of Massachusetts® held that 
“banners displayed in front of a person’s premises with inscrip- 
tions calculated to injure his business and to deter workmen from 
entering into or continuing in his employment constitute a nuisance 
which equity will restrain by injunction.” 

In that case, the defendants, who were officers of the Lasters’ 
Protective Association, with the consent of their association and 
out of its money caused to be carried in front of Sherry’s factory, 
by a boy hired for that purpose, a banner bearing the following 
inscription : — 


‘“Lasters are requested to keep away from P. P. Sherry’s. 
“ Per order L. P. A.” 


The opinion is brief, and depends almost wholly, it may be ob- 
served, on English precedents. 

In 1893, the Supreme Court of Pennsylvania held, in Murdock 
v. Walker,‘ that an injunction will lie to restrain persons from at- 
tempting by force, menace, or threats to prevent workmen from 
working on such terms as they may agree on with any employer. 
Said one of the employers in this case to one of those interfering 
with his workmen, “Our men are getting sick and tired of this; ” 
and the reply was, ‘‘ That is what we are here for, to make them 
sick and tired.” The injunction was not merely against threats, 
menaces, and intimidation, but “ opprobrious epithets, ridicule, and 





1 L. R. 10 Ch. 142. 

2 Boston Diatite Co. v. Florence Manufacturing Co., 114 Mass. 69, 70. 
3 Sherry v. Perkins, 147 Mass. 212. 

4 152 Pa. St. 595; 25 Atl. Rep. 492. 
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annoyance” as well. A joke at one of the workmen was a con- 
tempt of court. No opinion was filed by any judge, only a direction 
per curiam affirming the action of the lower court. 

The same court in 1894! held the lower court right in granting a 
preliminary injunction against the members of a labor union alleged 
to have combined and conspired to prevent plaintiff, by threats and 
violence, from employing other workmen in its factory. The opin- 
ion is very brief, and cites no authority. 

In the same year the case of Barr v. Essex Trades Council? was 
decided, wherein an elaborate opinion by Vice-Chancellor Green 
covering thirty-five pages was filed, and the English and American 
cases were carefully considered. The conclusion was reached that 
“a person’s business is property. entitled under the constitution to 
protection from unlawful interference. Every person has a right 
as between his fellow-citizens and himself to carry on his business 
within legal limits according to his own discretion and choice, with 
any means which are safe and healthful, and to employ therein 
such persons as he may select, and every person is subject to the 
correlative duty arising therefrom, to refrain from any obstruction 
of the fullest exercise of this right, which can be made compatible 
with the exercise of similar rights by others.” 

The facts considered were these: B, the proprietor of a daily 
newspaper, determined to use plate matter in the make-up of his 
paper, notwithstanding the interdictive resolution of the local typo- 
graphical union. The affiliated ‘“ unions,’ comprising a body of 
operatives in the county of a purchasing capacity of $400,000 a 
week, issued through the trades council a circular calling on all 
friends to boycott the paper and to cease buying it and advertising 
in it. It was also suggested that those who continued to deal with 
the newspaper would incur the enmity of organized labor. 

It was held that there was no adequate legal remedy under these 
circumstances, and equity would intervene by injunction to prevent 
irreparable damage or a multiplicity of suits in such a case of con- 
tinuing injury. 

The application of the writ of injunction to the enforcement of 
penal statutes has been not infrequently provided for in the statutes 
themselves, especially in liquor and excise laws, and in various 
federal enactments. 








1 Wick China Co. v. Brown and 26 others, 164 Pa. St. 449; 30 Atl. Rep. 261. 
2 53 N. J. Eq. 108. 
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Mr. Arthur C. Rounds, in an article in 9 HARVARD Law ReE- 
VIEW, p. 521, mentions that the Interstate Commerce Act,! the 
Anti-Trust Act,? and the Tariff Act of 1894,3 all provide for re- 
straints on their violation by courts of equity. Mr. Dunbar points 
out in the article referred to above that laws of this type have been 
held constitutional by the Supreme Court of the United States, 
and of several States whose decisions are highly considered.‘ 

That the legislative power may extend the writ of injunction as 
an executive means to the enforcement of a statute, penal or other- 
wise, must therefore be deemed fully established. The common 
device in these enactments is to declare the offence, as the keeping 
of a place for the unlawful sale of liquors, a nuisance, and provide 
for its abatement by the injunctional order of the court at the suit 
of the public or persons suffering a certain injury therefrom. 

The federal judge with his life tenure comes nearer to the ideal 
judge for whom Marshall declared in the Constitutional Convention 
of Virginia in 1829 as “rendered perfectly and completely indepen- 
dent, with nothing to control him but God and his conscience,” 
than judges whose honors and emoluments must be restored to 
them at frequent intervals by popular vote or be forfeited. 

The injunctions issued by the federal courts, as might have been 
foreseen, have been of especial importance in the controversies 
arising out of strikes and labor difficulties. 

The courts rest jurisdiction on various grounds, but mainly under 
three heads: First, on their right to protect receivers appointed by 
them in the possession and management of the property intrusted 
to them. Secondly, on their general right to protect suitors, en- 
titled to come into their forum, from irreparable injury to property 
and multiplicity of suits. Thirdly, under federal statutes protecting 
some function confided to national control, as the United States 
mail or interstate commerce, and often providing especially for 
injunction as a means of enforcing the law. 

Two early cases in contempt seemed to lead the way for the 
later decisions. These are /z re Doolittle and another, strikers,> and 
United States v. Kane.® In the former case, Doolittle and Schan- 








1 U.S. Stat. 1889, ch. 382, §§ 1, 5. 2 U.S. Stat. 1890, ch. 647, § 4. 

3 U.S. Stat. 1894, ch. 349, § 74. 

4 Kansas v. Tiebold, 123 U.S. 623; Eitenbecker v. Plymouth Co., 134 U.S. 31; 
Carelton v. Rugg, 149 Mass. 550; State vw. Sanders, 66 N. H. 39; Littleton v. Fritz, 65 
Iowa, 488; State v. Fraser, 48 N. W. Rep. (N. D.) 343; State v. Crawford, 28 Kans. 726. 
5 23 Fed. Rep. 544 (1885). 6 23 Fed. Rep. 748 (1885). 
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backer, the defendants, were engaged in a “strike” against the 
Missouri Pacific Railroad, and sought to prevent the operation of 
that road. They in fact interfered with the handling of freight and 
taking out of an engine by the Wabash road, which was in the 
hands of a receiver appointed by the federal court. The marshal 
arrested them for such interference, and an order was made on 
them to show cause why they should not be punished for contempt 
of court. Mr. Justice Brewer, who has within a month past advo- 
cated the injunctional power in an after-dinner speech at Chicago, 
in which he compared the critics of government by injunction to 
the body of Lazarus after it had lain four days in the grave, and 
District Judge Treat held that in seeking to interfere with the 
property of the Pacific road the defendants were confederated for 
an unlawful purpose ; and in carrying it out, if they exceeded their 
intent and interfered unintentionally with the property in the hands 
of the receiver of another road, they were liable, and they were 
accordingly sentenced each to the county jail for sixty days, Judge 
Treat desiring to inflict a still severer penalty. 

In United States v. Kane, supra, where a combination of work- 
men with forms of request merely, but with a show of force which 
intimidated, induced the employees of a receiver of a railroad to 
abandon their duties, and thus prevented the receiver from operat- 
ing the road, they were held guilty of contempt, and, according to 
the various measures of their guilt, they were: one discharged on 
his personal recognizance not to interfere with the management of 
the road by the receiver; one sentenced to the county jail for ten 
days, one for thirty days, and one for four months. 

In 1891 the Circuit Court for the Southern District of Ohio held, 
in Casey v. Cincinnati Typographical Union,! that a combination 
or a conspiracy by a trades union to boycott a newspaper for refus- 
ing to unionize its office is illegal and unlawful, and will be enjoined 
by a court of equity. ‘“ Equity will enjoin the publication and cir- 
culation of posters, handbills, circulars, etc., printed and circulated 
in pursuance of such combination or conspiracy or boycott.” 

In Coeur d’Alene Consolidated Mining Company v. Miners’ 
Union of Wardner,? it appeared that, April 29, 1892, about one 
hundred men, headed by defendant, John Tobin, went to complain- 
ant’s mine, where affiants were at work, and forcibly ejected them 
therefrom, took them to the Miners’ Union Hall at Burke, where, 





1 45 Fed. Rep. 135. 2 51 Fed. Rep. 260 (1892). 
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in the presence of a large number of men, it was demanded that 
they should join the union or leave the camp; that, upon their re- 
fusal to do either, it was ordered by the meeting that they be 
marched out of the State; that thereupon they were escorted in 
the direction of Thompson’s Falls, Montana, by at least two hun- 
dred men, who beat oil-cans in imitation of drums; that they were 
called ‘“‘ scabs,” and coarse indignities were heaped upon them; that 
in this manner they were driven from the State, denied the privi- 
lege of purchasing food, and for two days were without any, and 
exposed to the inclemency of the weather in crossing a snowy range 
into the State of Montana. On this showing defendants were 
ordered to refrain from entering on complainant’s mines or from 
interfering with the working thereof, or by force, threats, or intimi- 
dation preventing complainant’s employees from working upon its 
mines. District Judge Beaty, after a full hearing, continued the 
order. 

In 1893, Judge Taft and District Judge Ricks decided Toledo, 
Ann Arbor, and Northern Michigan Railroad Co. v. Pennsylvania 
Railroad Co. e¢ a/.' The complainant company asked an injunc- 
tion against eight railroad companies which threatened to refuse 
interstate freight from complainant on the ground that their own 
engineers were members of the Locomotive Engineers’ Brother- 
hood, and would strike if they hauled freight for a road which em- 
ployed engineers not of the brotherhood. An injunction was also 
prayed against P. M. Arthur, president of the brotherhood, to re- 
strain him from requiring the members thereof to refuse to handle 
such freight. The court held it had jurisdiction to restrain viola- 
tions of the Interstate Commerce Act which would result in irrepa- 
rable injury, and had such jurisdiction without any regard to the 
citizenship of parties. That the facts showed a combination to 
violate the act, and that all participating were guilty of a criminal 
conspiracy. Thzt the carrier against which the conspiracy was di- 
rected, if injured, had a cause of action against all engaged in it, 
and since the injury would be irreparable, might have a temporary 
injunction against it. That an injunction could be extended to the 
servants of a party enjoined. That persons in the employ of the 
defendant company, while they continued in such employ, must 
obey the injunction, but without contempt could avoid obedience 
by ceasing to be such employees, and that no court had ever com- 





1 54 Fed. Rep. 730-746. 
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pelled persons to continue the relation of servants. That Arthur 
would, by mandatory injunction, be compelled to rescind his unlaw- 
ful order to the brotherhood if already given, especially if it would 
otherwise occasion flagrant violations of the order of injunction. 

That an engineer (of a company enjoined from refusing to haul 
the cars of a boycotted line, of which injunction he had notice, 
though not a party to it) who, while on his run, refuses to attach 
such a car to his train, and declares that he quits his employment, 
but nevertheless remains with his engine at that point five hours, 
until he receives a telegram from his labor union to haul the car, 
and who thereafter continues in his employment, is guilty of con- 
tempt, although those engineers who in good faith quit their em- 
ployment before starting on their run may not be in contempt, and 
the offending engineer, although he swore he did not know he was 
violating and that he did not intend to violate law, was accordingly 
fined fifty dollars and costs. 

In 1894, Judge Jenkins of Wisconsin, of the United States Circuit 
Court, was applied to by Mr. Henry C. Payne and others, receivers 
of the Northern Pacific Railroad, on the ground that their em- 
ployees were contemplating a strike for the purpose of preventing 
a proposed reduction of wages, and injunctions were asked against 
them and the heads of various labor organizations. A very com- 
prehensive order was issued to the officers, agents, and employees 
of the receivers, and to all persons, associations, and combinations, 
voluntary or otherwise, whether employees of said receivers or not, 
and to all persons, generally restraining them from interfering with 
the property of said receivers or their operation of the road, and 
from ‘‘ combining and conspiring to quit, with or without notice, the 
service of said receivers with the olject and intent of crippling the 
property in their custody, or embarrassing the operation of said rail- 
road, and from so quitting the service of the said receivers with or 
without notice as to cripple the property or to prevent or hinder the 
operation of said railroad.” 

The number of employees affected by this or kindred injunctions 
sought appears to have been about twelve thousand, scattered over 
a distance of four thousand four hundred miles, and application was 
made by persons enjoined for a modification of various provisions, 
and especially of that extracted above. The court, however, held 
that it had jurisdiction through the receivership; that a strike is 
a combination among workmen to compel the master to the conces- 


sion of a certain demand by preventing the conduct of his business 
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until compliance. The concerted cessation of work is but one of 
the least effective means to the end; the intimidation of others 
from engaging in the service, interference with and destruction by 
violence of property and resort to force being other means employed. 
Such a strike is unlawful, and a federal court having charge by its 
receivers of an interstate railroad was held to have jurisdiction to 
enjoin the executive heads of the various organizations of employees 
from ordering a strike upon the road, and therefore the judgment 
was modified merely in a few unguarded expressions, and in the 
main affirmed.! 

The action of this court seemed to surprise our “ kin beyond 
sea,” and the ‘‘ Law Times” of London ? described it as showing “the 
tremendous powers of government and control over the lives and 
fortunes of American citizens which may be claimed and exercised ;”” 
and added, “ It was really placing large masses of workmen en- 
gaged upon industrial undertakings under a slavery régime.” The 
decision was appealed from and passed upon in the Circuit Court 
of Appeals in Arthur v. Oakes,? Mr. Justice Harlan writing the 
opinion. It was there held ‘“ that it would be an invasion of one’s 
natural liberty to compel him to work for or to remain in the per- 
sonal service of another. One who is placed in such restraint is 
in a condition of involuntary servitude —a condition which the 
supreme law of the land declares shall not exist within the United 
States, or in any place subject to their jurisdiction. The rule, we 
think, is without exception that equity will not compel the actual 
affirmative performance by an employee of merely personal service, 
any more than it will compel an employer to retain in his personal 
service one who, no matter for what cause, is not acceptable to him.” 
That even if the quitting were in breach of contract, the injured 
party has merely his action for damages; but that equitable relief 
by injunction against the breach has always been regarded as im- 
practicable. That the peaceful but concerted combination of work- 
men to withdraw from an employment on account of a reduction 
of wages, even if amounting to a strike, is not illegal.” 

The action of the lower court was reversed, and the case 
remanded with directions for a modification of the injunction 
accordingly. 

In March, 1893, in the United States Circuit Court of Louisiana, 
in United States v. Workingmen’s Amalgamated Council of New 





1 Farmers’ Loan & Trust Co. v. N. Pacific Railroad Co., 60 Fed. Rep. 803. 
2 97 Law Times, 384, 385. 3 63 Fed. Rep. 310. 
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Orleans,! an injunction was issued against striking draymen who 
paralyzed the business of that city, on the theory that this was a 
conspiracy to interfere with interstate commerce which fell under 
the Anti-Trust Act. It was suggested by counsel in argument of 
the Debs case (ost) that under the rule of this last decision a 
strike of the elevator boys in a hotel would, in like manner, fall 
under federal cognizance and be enjoined by the federal court as 
an interference with interstate commerce. 

In the case of Thomas v. Cin., N. O. & T. P. Ry. Co., Zz re 
Phalen,? the United States Circuit Court (South. Dist. Ohio, 1894) 
held that Phalen had been engaged in an unlawful conspiracy with 
Mr. Debs and others to obstruct the operation of a railroad being 
managed by the receiver of said court. That such attempt, with 
the knowledge that the railroad was in the hands of the court, 
was a contempt. That the attempt being to paralyze interstate 
commerce and the transmission of the United States mails, was 
an offence against the Federal statute, though mere cessation 
of work was solicited, and Phalen was sentenced to six months 
imprisonment. : 

Within a few months thereafter (Dec. 14, 1894) the celebrated 
case of United States v. Debs *® was decided by the United States 
Circuit Court for the Northern District of Illinois. 

Mr. Debs was proceeded against for contempt in violating an 
injunction issued, on complaint of the United States, on petition 
of the receivers of the Atchison company. He, with others, offi- 
cers of the American Railroad Union, was charged with an unlawful 
conspiracy, in connection with the great Pullman strikes, to inter- 
fere with the transportation of the mails and interstate commerce 
on the railroads named, and a writ of injunction was obtained to 
enjoin “them and all persons whomsoever” to desist therefrom. 
The injunction elaborately and in detail forbade various acts which 
might so operate. It was alleged that, thereafter, defendants sent 
hundreds of telegrams ordering the members of the union to strike. 
That violence, interference with, and destruction of the property 
and structures and operations of the railroads followed, and that 
defendants knew that violence invariably followed all strikes of 
similar character. 

The opinion, by Circuit Judge Woods, held that the defendants 
were not entitled to be discharged upon their own sworn answers 





1 54 Fed. Rep. 994. 2 62 Fed. Rep. 803. 
3 64 Fed. Rep. 724. 
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denying their guilt, even in case of a stranger to the bill for the 
injunction. 

That the so-called Federal Anti-Trust Act of July 2, 1890, declar- 
ing illegal every contract combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce among the 
States or with foreign nations, is not aimed at capital only, but any 
such restraint to be accomplished by conspiracy is unlawful. That 
the power given courts of equity, by said act, to prevent and re- 
strain violations of the act, is not an invasion of the right of trial 
by jury. That the defendants were guilty of contempt as charged, 
and they were sentenced to terms of from three to six months. 
Application was made to the Supreme Court of the United States 
for a writ of error, but it was denied without an opinion.’ But a 
writ of habeas corpus was sued out in the Supreme Court, and de- 
cided May 25, 1895.” 

The court held, Mr. Justice Brewer delivering the opinion, that 
the federal government, under its powers, could remove all ob- 
structions upon highways, natural or artificial, to the passage of 
interstate commerce or the carrying of the mails. That it was 
competent to intervene to remove or prevent the same by the 
injunctional power of the civil courts, even although the obstruct- 
ors might also be liable in the criminal courts. That the injunc- 
tion might be enforced by proceedings in contempt, and that such 
proceedings are not in execution of the criminal laws of the land. 
That the Circuit Court had power to issue its process of injunction 
and to inquire whether its orders had been disobeyed, and under 
the statute to punish for contempt in case such disobedience were 
found. That its findings of the fact of disobedience are not open 
to review on habeas corpus in this or any other court. Justice 
Brewer speaking, after dinner, at the Marquette Club, Chicago, Feb. 
12, 1898, named Judge Woods as the hero of that struggle for the 
domination of law, whose name will be revered and honored through 
the coming ages. 

In connection with the disturbances in the Pullman strike men- 
tioned above, United States v. Agler ® was decided in 1894 by the 
United States Circuit Court for the District of Indiana, expressly 
holding that where an injunction had been issued against Debs and 
others, it became binding as against one not named in the bill and 
not served with subpoena, when the injunction order is served on 





1 15 Sup. Ct. Rep. 1039. 2 In re Debs, 158 U.S. 564. 
3 62 Fed. Rep. 824. 
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him as one of the unknown defendants referred to in the bill. Says 
District Judge Baker: “ I think an injunction that is issued against 
‘one man, enjoining or restraining him, and all that give aid or com- 
fort to him, or all that aid or abet him, is valid against everybody 
that aids or gives countenance to the man to whom it is addressed. 
I do not entertain any doubt about that.” 

And a like doctrine is maintained in the kindred case of United 
States v. Elliott e¢ a/.,1 by the Circuit Court of the United States for 
the Eastern District of Missouri, 1894. District Judge Phillips finds 
it a case for the strong arm of equity, since “ such law-breakers are 
generally a lot of professional agitators. Their tongues are their 
principal stock in trade, and inasmuch as imprisonment for debt is 
abolished, and cruel and unusual punishments are prohibited, an 
execution would be quite unavailing.” 

In Elden v. Whitesides,? the United States Circuit Court, Eastern 
District of Louisiana, in 1895, at the suit of citizens of Liverpool, 
England, enjoined defendants from conspiring to prevent the load- 
ing or unloading of plaintiff’s steamships except by defendants 
or their confederates, holding the fact that some of the acts en- 
joined were crimes would not prevent equity from thus inter- 
vening to prevent irreparable injury to property rights. On like 
grounds in Hamilton Brown Shoe Co. v. Saxey the Supreme 
Court of Missouri approve the enjoining unlawful acts which 
were intended to force men to quit plaintiff's employment.’ 

And the Supreme Court of Illinois, in Barrett v. Mt. Greenwood 
Cem. Ass.,* held that the pollution of a stream to the irreparable 
injury of the persons or property of others would be enjoined not- 
withstanding it was a crime by statute. 

And in Davis v. Zimmerman ® it was held that the lawful busi- 
ness of a man is his property, and a conspiracy to destroy or injure 
it will be enjoined even though the acts enjoined are criminal. 

Like decisions have been made in Consolidated Steel and Iron 
Company v. Murray,® Vegelahn v. Gunter.’ 

The latter case, decided Oct. 27, 1896, holds that the main- 
tenance of a patrol of two men in front of plaintiff's premises in 
furtherance of a conspiracy to prevent, whether by threats, intimi- 
dation, or by persuasion, any workmen from entering into or con- 

1 64 Fed. Rep. 27. 2 72 Fed. Rep. 724. 

3 Hamilton Brown Shoe Co. v. Saxey, 32 S. W. Rep. 1106, 131 Mo. 212. 

4 42. E. Rep. 891, 159 Ills. 385. ° 36 N. Y. Supp. 303, 91 Hun, 489. 

6 80 Fed. Rep. 811. 1 44N. E. Rep. 1077, 167 Mass. 92, 35 L. R. A. 722. 








500 HARVARD LAW REVIEW. 


tinuing in his employment, will be enjoined though such workmen 
are not under contract to work for plaintiff. (To this Field, C. J., 
and Holmes, J., enter a powerful dissent.) 

The court further holds that a continuing injury to property or 
business may be enjoined though it be also punishable as a crime. 
Mr. Justice Holmes, dissenting, says (at p. 1081): “If it be true 
that workingmen may combine with a view, among other things, 
to getting as much as they can for their labor, just as capital may 
combine with a view to getting the greatest possible return, it 
must be true that when combined they have the same liberty that 
combined capital has, to support their interests by argument, per- 
suasion, and the bestowal or refusal of the advantages which they 
otherwise lawfully control.” ‘I can remember,” he continues, 
‘‘when many people thought that, apart from violence or breach of 
contract, strikes were wicked, as organized refusals to work. I sup- 
pose that intelligent economists and legislators have given up that 
notion to-day. I feel pretty confident that they equally will aban- 
don the idea that an organized refusal by workmen of social inter- 
course with a man who shall enter their antagonist’s employ is 
unlawful, if it is dissociated from any threat of violence and is made 
for the sole object of prevailing, if possible, in a contest with their 
employer about the rate of wages. The fact that the immediate 
object of the act by which the benefit to themselves is to be gained 
is to injure their antagonist does not necessarily make it unlawful, 
any more than when a great house lowers the price of goods for 
the purpose and with the effect of driving a smaller antagonist from 
the business.” 

United States Circuit Judge Caldwell, Nov. 8, 1897, in a dis- 
senting opinion in Hopkins v. Oxley Stone Co.,! largely quotes 
from and agrees with Judge Holmes’s opinion. 

In Nashville, Chattanooga, & St. L. Ry. Co. v. McConnell e¢ a/.,” 
the United States circuit judge for the Middle District of Tenne- 
see, Aug. 19, 1897, enjoined ticket brokers from buying up and 
reselling round-trip tickets sold by the railroad at special rates on 
account of the Nashville Exposition, but by their terms not trans- 
ferable, holding that it was not a fatal objection that the use of the 
writ was novel nor that the acts enjoined were criminal, but that a 
continuing interference with the business and contracts of the plain- 
tiff, where the injury was irreparable, and the only remedy at law 





1 $3 Fed. Rep. 912, see p. 931. 2 82 Fed. Rep. 65. 
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was by a multiplicity of suits for damages, was ground for an in- 
junction; and that various brokers dealing with the same class of 
tickets might all be joined as defendants in one suit. 

In the very late case of Mackall v. Ratchford,! decided Aug. 21, 
1897, two days later than the last, in the United States Circuit 
Court for the Western District of Virginia, an injunction had 
issued and been served restraining defendants and all others from 
interfering with the operation of certain mines, and from interfering 
with the employees thereof in going toand from their work. The 
defendants joined a body of over two hundred striking miners 
who marched, with music and banners, past one of said mines 
and the homes of the miners working therein, marching and 
countermarching for three days along the public highway between 
the mines and the home of the miners, halting in front of the mine 
and taking positions on each side of the road, which the miners 
must cross in going to and from the mine before daylight and late 
at night, at the time such miners were going to and from their 
work. The avowed object of the strikers was to influence the 
miners to join in the strike; and this marching and halting in front 
of the mine were with the evident intent to accomplish this object 
by intimidation, and some of the miners were thereby intimidated 
and kept away from their work. It was held that defendants were 
guilty of contempt. The court found the accused knew of the 
injunction. That the crowd said, ‘ We are used to papers like 
that,” and “I will eat mine for breakfast.” The officers warned and 
besought them not to violate it, but in vain. That outside of their 
so marching the conduct of the crowd was most commendable, 
sober, and decent. That they indulged in no threats, or loud, bois- 
terous, or taunting language. The accused had already been in 
custody three days. They honestly believed they were within their 
rights so long as they kept within the highway. Therefore their 
further punishment was limited to three days’ confinement in the 
county jail. 

The conveniency and efficacy of the rules which seem to be quite 
generally maintained by these cases for protecting the rights of 
plaintiffs adequately and promptly can hardly be questioned. But 
there are others to be considered besides the corporations and 
employers who either individually, or in the name of the govern- 
ment, are commonly complainants. Rules for the protection of 








1 §2 Fed Rep. 41. 
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one class of rights are, to quote the expression of Von Ihering in 
his “Struggle for Law,” “ Janus-faced,” presenting a beneficent 
aspect to one class and an entirely different aspect to another 
class. 

We find ourselves confronted, as Mr. Dunbar points out in the 
article mentioned swpra,! with “ the proposition that a court of 
equity may ex parte, upon the motion of the plaintiff, issue an order 
restraining all persons from doing specific acts, although such per- 
sons are not parties to the cause, and in no way connected with the 
parties, are not identified in any way, and cannot be identified 
except by the fact of their violating the injunction.” And he says 
this cannot be distinguished from criminal legislation. He points 
out? that the sole reason for preferring this remedy is that in other 
forms of procedure ‘those safeguards which have been thought 
essential to individual liberty ” interpose some delay or uncertainty. 
The protests against the doing away those safeguards have been 
numerous and worthy of consideration. 

Thus F. J. Stimson, Esq., of Boston, has pointed out® that in 
proceedings for contempt punishment is inflicted without indict- 
ment, right of counsel, without being confronted with the witnesses, 
without trial by jury or sentence according to uniform statute, but 
at the discretion of the judge. We have seen, as held by the 
Supreme Court,‘ that the findings of the judge as to the facts can- 
not be reviewed or examined, however erroneous, and this often in 
matters where his personal feeling is most deeply involved, since it 
is apt to be the enforcement of his own injunction. There is no 
appeal or writ of error, and on habeas corpus or writ of prohibition 
or like proceedings commonly nothing but the jurisdiction can be 
examined, error or abuse of power may go any length unchecked, if 
it does not exceed jurisdiction. Ex parte Lennon? illustrates the 
difficulty and almost impossibility of obtaining a review of these 
injunctional orders on any ground except the jurisdiction, as does 
the decision supra 

The late Richard C. McMurtie, Esq., attacks the practice’ above 
indicated on the ground of “the value of the rule that removes 
criminal jurisprudence from even the appearance of caprice of the 
judiciary, and compels the intervention of a public trial with the 





1 At p. 364. 2 Page 320. 


3 In vol. 10 Pol. Science Quart. p. Igo. 4 In re Debs, supra. 
5 150 U. S. 393, 14S. C. R. 123. 6 In re Debs. 


7 31 Am. L. Reg. (N. S.), at page 2. 
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witnesses brought face to face, a jury to determine the facts, 
the public discussion of the admissibility and effect of evidence 
and a fixed standard of punishment, with a right to a review and to 
an appeal to the pardoning power.” He points out that no trace of 
the proofs taken may be left on which a defendant is incarcerated, as 
it may be all unwritten testimony, taken “ex parte without the 
accused seeing the witnesses or having an opportunity to ask them 
a single question,” or the proofs may be “ by affidavits.” 

William Draper Lewis, Esq., the learned editor of Blackstone’s 
Commentaries, and now Dean of the Law School of Pennyslvania 
University, also printed an article’ entitled “ A Protest against 
administering Criminal Law by Injunction.” 

The “ American Law Register” in editorial notes has criticised 
thedoctrines,and among other things observed : “ The Star Chamber, 
which has been aptly described as a court of ‘Criminal Equity,’ 
spent its time in issuing orders to persons forbidding them to com- 
mit crime. The popular feeling against the court was based not so 
much on the fact that many new-fangled crimes were invented, as 
on the objection ‘to the summary manner in which those charged 
with contempt of the court’s orders were convicted.’ ” 2 

Charles Claflin Allen, Esq., of St. Louis, presented a paper 
before the American Bar Association under title “ Injunction and 
Organized Labor,” in August, 1894,? in which the authorities up to 
that date were most laboriously collected and reviewed and the 
dangers of the practice earnestly discussed. 

Nor have the courts uniformly acquiesced in the doctrines indi- 
cated in the decisions reviewed above.! 

So it is held a trade union against whose members plaintiff dis- 
criminates in employing labor will not be enjoined from sending 
circulars to plaintiff's customers to induce them to withdraw their 
custom from plaintiff as long as such discrimination continues, when 
defendants are not guilty of any violence or injury to property or 
intimidation.® And the Court of Appeals of New York, in Reynolds 
v. Everitt,® held, Dec. 18, 1894, that “an employer is not entitled 





1 33 Law Reg. and Rev. 882. 2 31 Am.L. R. p. 785. 

3 Reports of Am. Bar Assoc. vol. 17, p. 299. 

4 See Worthington v. Warring, 36 Cent. L. J. p.170, March 3, 1893; Mogul St. Ship 
Co. v. McGregor, 15 Q. B. Div. 476; Johnston Harvester Co. v. Meinhart, 9 Abb. 
N..C.. 393. 

5 Sinsheimer v. United Garment Workers of America, 28 N. Y. S. 321, reversing 
same case, 26 N. Y. Supp. 152. 

6 39 N. E. Rep. 72, 144 N. Y. 189. 
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to an injunction against striking employees for inducing others by 
entreaty or persuasion to leave his employment, where no intimida- 
tion is used.” Circuit Judge Putnam, in United States v. Patterson,! 
held that the anti-trust law was not intended to and did not author- 
ize the federal courts to intervene in cases of strikes and boycotts 
affecting interstate commerce. 

In 1893 the case of Bohn Manufacturing Co. v. Hollis? was 
decided, which held (I give the syllabus) : “ Any man (unless under 
contract obligation or unless his employment charges him with 
some public duty) has a right to refuse to work for or deal with any 
man or class of men, as he sees fit, and this right which one man 
may exercise singly any number may exercise jointly. 

‘2. A large number of retail lumber dealers formed a voluntary 
association by which they mutually agreed that they would not deal 
with any manufacturer or wholesale dealer who should sell lumber 
directly to consumers, not dealers, at any point where a member 
of the association was carrying on a retail yard, and provided 
in their by-laws that, whenever any wholesale dealer or manu- 
facturer made any such sale, their secretary should notify all the 
members of the fact. The plaintiff having made such a sale, the 
secretary threatened to send notice of the fact, as provided in 
the by-laws, to all the members of the association. Held, not 
actionable and no ground for an injunction.” 

And in 1895, in the Circuit Court of the United States, N. D. 
California, the case of Continental Insurance Company v. Fire 
Underwriters ® held, “ An association of fire underwriters formed 
under an agreement providing for the regulation of premium rates, 
the prevention of rebates, the compensation of agents, and non- 
intercourse with companies not members, is not an illegal con- 
spiracy, and the accomplishment of its purpose by lawful means 
will not be enjoined at the instance of a company not a member 
of the association.” Each of these cases extensively reviews the 
earlier English and American cases, and each relies largely on the 
famous English precedent already referred to, Mogul Steamship 
Co. v. McGregor,* in which a decision by Lord Chief Justice 
Coleridge was affirmed by the Court of Appeals (Q. B. Div.) 
and by the House of Lords, which upheld the right of an asso- 
ciate body of shipowners, trading between China and London, 


1 55 Fed. Rep. 605. 2 55 N. W. Rep. 1119, 54 Minn. 223. 
3 67 Fed. Rep. 310. 


4 15 Q. B. 476, 21 Q. B. 544, 23 Q. B. 598 (1892), L. R. App. Cas. 25. 
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who sought to keep up the rate of freights and to monopolize 
the carrying trade. They issued a circular offering a rebate 
to shippers who dealt with them exclusively and who would not 
deal with the plaintiffs. They also combined and offered to 
carry freight at losing figures in order to frighten plaintiff from 
the field. This was held not to be an unlawful conspiracy, 
even though the intent might be to ruin competitors. ‘ They 
have a right to push their lawful trade by all lawful means,” 
said the Lord Chief Justice, ‘‘and to give benefits to those who 
deal with them exclusively.” And Lord Justice Bowen observed, 
‘‘ If peaceable, honest combinations of capital for purposes of trade 
competition are to be struck at, it must be by legislation, for I do 
not see that they are under the ban of the common law.” The 
opinion in the last above federal decision cites numerous American 
cases supporting this English decision. 

It is the contention of those near to the labor organizations that 
these cases establish the legality of combinations of capitalists, 
even of moderate or small capitalists and business men, as retail 
lumber dealers and insurance agents, for the purpose, by non- 
intercourse and by at least partial boycott, of disciplining those 
who do not join their combination or do not transact business as 
they wish it to be done, but that the courts hold an exactly oppo- 
site rule when they pass upon the peaceful combinations of humbler 
laboring men to maintain wage rates, and to declare for non-inter- 
course with those who will not join them or who oppose them. 
It is difficult to see why the rules should not be identical, and, if 
the courts have appeared to discriminate against those who most 
need to be taught the impartiality of our administration of justice, 
it is hoped that later decisions may so plainly establish that ‘“ he 
who runs may read,” that there is one rule for all alike. 

It is fair to say that these decisions were considered, and sought 
to be discriminated or limited, in a late federal decision ; but not 
so successfully as to satisfy Mr. Circuit Judge Caldwell, as appears 
in his dissenting opinion. 

The case alluded to is the last important decision which has 
been observed on this subject, Hopkins v. Oxley Stave Co.,! in 
which Judges Sanborn and Thayer upheld an injunction against 
certain members of a coopers’ union which sought to boycott the 
barrels of the complainant and all provisions packed in them, the 





1 83 Fed. Rep. 912 (Nov. 8, 1897). 
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ground of the boycott being that they were hooped by machinery, 
operated by child labor, which displaced more than one hundred 
coopers, many of them old and unable to obtain other employment. 
Circuit Judge Caldwell filed a dissenting opinion, in which he 
pointed out that the only ground for equity assuming jurisdiction 
was that the defendants were “ persons of small means,” and held 
that as the combination was not accompanied by violence or 
threats, it was not unlawful and ought not to be enjoined. He 
says: “Courts of equity have no jurisdiction to enforce the crim- 
inal laws. It is very certain that a federal court of chancery 
cannot exercise the police powers of the State of Kansas, and take 
upon itself either to enjoin or to punish the violation of the crim- 
inal laws of that State. It is said by those who defend the assump- 
tion of this jurisdiction by the federal courts, that it is a swifter 
and speedier mode of dealing with those who violate or threaten 
to violate the laws than by the prescribed and customary method 
of proceeding in courts of law; that it is a ‘short cut’ to the 
accomplishment of the desired object; that it avoids the delay 
and uncertainty incident to a jury trial; occasions less expense 
and insures a speedier punishment. All this may be conceded 
to be true. But the logical difficulty with this reasoning is that it 
confers jurisdiction on the mob equally with the Chancellor. Those 
who justify or excuse mob law do it upon the ground that the 
administration of criminal justice is slow and expensive, and the 
results sometimes unsatisfactory. It can make little difference to 
the victims of short-cut and unconstitutional methods whether it is 
the mob or the Chancellor that deprives them of their constitutional 
rights.” He continues: “ In that masterly statement of the griev- 
ances of our forefathers against the government of King George, 
and which they esteemed sufficient to justify armed revolution, are 
these: ‘ He has combined with others to subject us to a jurisdic- 
tion foreign to our Constitution and unacknowledged by our laws,’ 
and ‘for depriving us in many cases of the benefit of trial by 
jury.” He points out that the provisions of our Constitution 
were adopted by a people smarting under these wrongs, to prevent 
their repetition, and that the provisions are “not obsolete, and 
are not to be nullified by mustering against them a little horde of 
equity maxims and obsolete precedents originated in a monarchial 
government having no written constitution.” He says: “It is 
competent for the people of this country to abolish trial by jury 
and confer the entire police powers of the State and nation on 
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federal judges, to be administered through the agency of injunc- 
tions and punishment for contempt; but the power to do this 
resides with the whole people, and it is to be exercised in the mode 
provided by the Constitution. It cannot be done by the insidious 
encroachments of any department of government.” 

That there has been a serious modification of the received con- 
ception of the scope of injunction within the past few years is 
suggested by the fact that Mr. High, in his well-known work on 
Injunctions,! cites the Atty.-Genl. v. R. R. Co.? (the Potter Law 
Case), where the railways were enjoined from violating a statute 
as to their rates for transportation as “the only precedent for the 
interference of equity to enforce by injunction obedience to a 
penal statute,” and adds, ‘It certainly extends the jurisdiction by 
injunction to a point unsustained by principle and upon authority.” 

That case rests upon the special] ground of the right of equity at 
the suit of the Attorney-General to restrain a corporation in mat- 
ters publici juris from excess or abuse of corporate franchise or 
violation of public law to the public detriment. 

The power of the court to punish for contempt cannot be taken 
away, or courts would become “ mere debating societies,” as has 
been well said, but it may be defined and regulated by statute. 
“Tt is and must be a power arbitrary in its nature and summary 
in its execution. It is perhaps nearest akin to despotic power of 
any power existing under our form of government.” ® 

That case well illustrates the importance of supervision in pro- 
ceedings for contempt. Hon. W. F. Bailey, Circuit Judge for Eau 
Claire County, was a candidate for re-election. He was criticised 
by a member of the bar in a newspaper of the county. His court 
was in session. He caused proceedings in contempt to be brought 
against the member of the bar and the editor of the paper. They 
in their affidavits alleged the truth of their charges, and while the 
matter was pending an alternative writ of prohibition was obtained 
from the Supreme Court of the State and served on Judge Bailey. 
He announced that he would proceed no further in the pending 
proceedings, but at once made an order adjudging both defendants 
guilty of a new contempt in the immediate presence of the court, 
and sentenced each to jail for thirty days. The Supreme Court, 
resting on the statutory definitions of contempt, holds that the acts 





1 Third edition, 1890, note, p. 21. 2 35 Wis. 424. 
3 State ex re/. Atty.-Gen. v. Cir. Ct. Eau Claire Co. (Wisconsin, 1897), 72 N. W. 
Rep. 194. 
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complained of were not a contempt in Wisconsin, although they 
might be at common law, and that therefore the lower court had 
no jurisdiction; and that a defendant can properly allege the facts 
which establish a valid defence, and cannot be held to be guilty of 
a contempt on account of such necessary allegations. 

It is difficult to see how the court could have reached this salu- 
tary result without the aid of statute, however. 

The statutes of Wisconsin,! and it is believed of most of our 
States, define contempts, provide for the trial of those charged 
therewith, and greatly limit the punishment (in Wisconsin not to 
exceed thirty days in county jail and $250 fine). 

In the absence of statute, the power of the judge appears to be 
unlimited. An anonymous writer in the “ Law Times ” (London),? 
points out the unrestrained power of the Chancellor in these re- 
spects. He quotes Sir Erskine May as to Lord St. Leonard’s 
communication concerning the hardships upon prisoners for con- 
tempt, and mentions the case of one who died in prison after a 
confinement of more than fifty years. He quotes Hallam’s “ Con- 
stitutional History” to the effect that in the punishment for con- 
tempt by the House of Lords, as far as precedent is concerned, 
“ there seems nothing (decency and discretion excepted) to prevent 
their repeating the sentences of James I.’s reign, — whipping, 
branding, hard labor for life. Nay, they might order the Usher 
of the Black Rod to take a man from their bar and hang him up 
in the lobby ;” and the writer continues, “The House of Lords 
and the Court of Chancery possess, in their powers of committing 
for contempt, a power which may be as truly described as tyran- 
nous — which is the word Hallam uses — as the power of arrest on 
suspicion till recently exercised by the Procureur de la République 
and Juge a’Iustruction in France.” 

Revised Statutes U. S. at section 725 give the Federal, District, 
and Circuit Courts, which of course have none but statutory powers, 
the right to punish contempts by fine or imprisonment at the discre- 
tion of the court. But this anomaly of absolute and unrevised power 
in respect to fine and imprisonment in a court, or single judge at 
chambers, as in bankruptcy (and that there may still be contempts 
in bankruptcy, see Owen v. Potter ®), has not escaped the attention 
of our federal Congress. A bill passed the Senate June 10, 1896,' 





R. S. Wis. §§ 2565-2570. 2 Jan. 22, 1898 (vol. 104, pp. 278, 279). 
Mich., Jan. 25, 1898, 73 N. W. Rep.977. * See 30 Chicago L. News, p. 46. 
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reported by Senator Hill from the Judiciary Committee, to divide 
all contempts of court into direct and indirect, to allow summary 
judgment in the former, but requiring a record of the judgment and 
proceedings and providing for the filing of a written statement of 
accusation in all indirect contempts, and that the accused be re- 
quired by an order fixing the time to answer. That trial shall 
proceed on testimony produced as in criminal cases, that the ac- 
cused shall be confronted by the witnesses, and on demand must be 
tried by a jury. That a bill of exceptions may be had and the pro- 
ceedings be reviewed on direct appeal or writ of error. 

This bill went to the House of Representatives and was referred 
to the Judiciary Committee, and with great modifications, by which 
specific questions only might be submitted to the jury, but the court 
must on the answers of the jury determine the question guilty vel 
non, was reported by the majority of that committee.! 

This substitute was submitted to and approved by the represent- 
atives of five of the principal labor organizations of the country. 
A minority of four of the House Judiciary Committee favored the 
passage of the Senate bill, and denounced the substitute as an 
attempt to give only a pretence of a jury trial in such cases. 

The Hon. David B. Henderson, chairman of such committee, 
under date of Jan. 17, 1898, writes me that the bill was not 
reached for consideration in the last Congress, and that a bill 
similar to the House substitute was offered in the present Con- 
gress Dec. 15, 1897, by Mr. Sulzer, which, I understand, is undis- 
posed of. It is hoped that some adequate and reasonable measure 
may be enacted by which at least a review, upon the merits, of 
proceedings so deeply affecting the liberty of citizens may be had, 
and that at least as efficient safeguards may surround the person 
as are provided for property rights. It is not especially pleasant 
to reflect that each of us enjoys his right of liberty on sufferance, 
subject to the caprice of any judge or court commissioner of the 
jurisdiction, and that in case of capricious wrong it would be a 
happy accident if he could get the matter before the superior 
courts in such a manner as to permit them to correct injustice; 
yet that seems hardly a misstatement of the present condition of 
the law, except as statutes have modified it. 

It is well that the administration of justice should not only be 
conducted, but should be obviously controlled, by definite law. The 





1 Report No. 2471, 54 Cong. Sub. 11. 
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principle of the Massachusetts Bill of Rights, which at every 
reading so deeply moved Mr. Rufus Choate, that this is a govern- 
ment of laws and not of men, ought not to appear to be forgotten. 
It must be remembered that the habitual participation of laymen 
in the administration of justice as triers of the fact greatly recon- 
ciles the body of the people to the decision of controversy by legal 
proceedings. The Three Tailors of Tooley Street thus participate 
and approve, and their approval is valuable. 

The late Lord Chief Justice Coleridge said that he always 
had a doubt as to whether the world would have been harmed 
if all the cases in, I think it was, Barnewall and Adolphus’ Reports 
had been decided the other way ; but it is suggested that if the 
English people had felt that those cases were wrongly decided, 
there would have been serious harm. The satisfaction of the 
people with the machinery for administering justice is of prime 
importance. The disposition of the judges, which is a part of their 
human nature, to construe power into their own hands, is met by 
a kindred and equal desire in the laymen to keep their share in 
affairs. The strain put upon the courts, especially in meeting the 
difficulties which have been met, and I will not say ill met, by injunc- 


tions in the cases considered, is very great. The State has been - 


called “a corporation armed for the preservation of peace,” and it 
has been able by this device to show an efficiency for that purpose 
which has surprised all and delighted many. The present Chief 
Justice of the United States, before he became the head of the 
bench, remarked of a reforming member of the Chicago bar, 
“Brother B. would codify all laws in an act of two sections: Ist, 
All people must be good; 2d, Courts of equity are hereby given 
full power and authority to enforce the provisions of this act.” It 
may be mentioned that this witticism was quoted in the brief of 
counsel for Mr. Debs, but without naming its author, in the argu- 
ment of the Zadeas corpus before the United States Supreme Court. 

It is submitted that the pleasantry of the Chief Justice hardly 
goes beyond the powers which the courts of equity have within the 
past eight years evolved and, on the whole, not unwisely exercised, 
yet it would strengthen their hold on all just powers and add a 
needed safeguard for the citizen, if the rights of one accused of 
contempt were protected by statutory enactment as to the method 
of trial and the sentence which might be inflicted, and if a proper 
review of unjust and unwise action by the court or judge imposing 
punishment for contempt were provided. 
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It would seem as if the government of this vast new territory, 
which equity has successfully taken possession of, should be pro- 
vided for by adequate legislation, and, without saying that gross 
wrongs have been done, that “the door should be locked before 
the horse is stolen.” 

Already many courts deny the right of the legislature to even 
regulate their proceedings in contempt cases,! although others, 
including the Supreme Court of Wisconsin, freely admit this 
power. 

Under the name of constructive contempts the way seems 9pen, 
except as statutes and the good sense and good character of our 
judges prevent, for as serious an invasion of right as obtained in 
England under the name of constructive treason, so carefully 
guarded against in our Constitution. 

In the meantime, however, it is right to note that a careful exam- 
ination of the American Digests for the past eight years shows no 
undue growth of the use of injunctions and proceedings for con- 
tempt, since the titles under the head of injunction number in 1890 
228, and in 1897 277; covering in 1890 14% pages, and in 1897 
174 pages ; and under the head “ contempt ” numbered 74 titles in 
1890 and 80 titles in 1897, covering four pages in the former and 
four and a half in the latter year. 

Gunpowder had not altered the art of war when Machiavelli 
wrote, although it had then been known in Europe for about two 
hundred years, nor has government by injunction yet seriously 
modified the practice of law. That there were great poten- 
tialities in gunpowder must be admitted, and its far-reaching 
effects on war and on civilization have been proved. I am not sure 
but that great potentialities yet rest in the use of the injunction 
in the manner established within the past few years. I only hope 
that both Bench and Bar, and legislative bodies as well, may use 
and develop them wisely, justly, and for the good of all, and 
especially may content a great people with the sense of that 
noble possession which Jefferson promised in his inaugural 
address, “ Equal and exact justice to all men of whatever state 
of persuasion.” Charles Noble Gregory. 


COLLEGE OF LAW, UNIVERSITY OF WISCONSIN. 





1 See Hale v. State (Ohio, 1896), 45 N. E. Rep. 199; Rapalje on Contempt, § 11. 
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INSURANCE OF LIMITED INTERESTS 
AGAINST FIRE. 


EVERAL distinct classes of cases of fire insurance on prop- 
erty in which the insured has a limited interest, or an interest 
less than that of full ownership, have been the occasion of difficulty 
in determining the amount of recovery under the policy in case of 
loss; and the purpose of this article is to bring these classes of 
cases into relation with each other in the hope that some general 
rule may be found to exist which will either make more satisfactory 
the conclusions which the courts have reached, or lead to a correc- 
tion of such results should they be found not to be in harmony. 

It may be premised that the difficulty to be overcome in each 
of these cases is that of applying a general principle which has 
been assumed in the development of the law of insurance to the 
effect that_insurance is a contract of indemnity. The question is 
not as to the correctness or value of this general proposition, but 
rather as to its meaning, and as to whether it applies only in deter- 
mining what contract of insurance is valid, or whether it is also to 
control in determining what loss shall be recovered. 

The contract of insurance is in its very essence aleatory, in 
that it involves an element of chance or risk. At a time when 
wagering contracts were not invalid the contract of insurance 
entered into by the owner of property was spoken of as a contract 
for an indemnity as distinguished from a wagering contract, be- 
cause the general object of the contract was to provide indemnity 
for a loss rather than to secure the possibility of a mere specula- 
tive gain.! Before the passage of the statute 19 Geo. II., c. 37 








1 See Lowry v. Bourdieu, 2 Doug. 468 (1780), where Lord Mansfield says: “ There 
are two sorts of policies of insurance, mercantile and gaming policies. The first sort 
are contracts of indemnity and of indemnity only, and from that practice a great variety 
of decisions and consequences have followed. The second sort may be the same in 
form, but in them there is no contract of indemnity, because there is no interest upon 
which a loss can accrue. They are mere games of hazard, like the case of a die.” 
The case was one in which plaintiff sought to recover a premium paid on a policy upon 
a vessel, the real occasion, however, of taking it being that the captain of the vessel 
was indebted to the plaintiff, who sought thus to have security for his claim. The ma- 
jority of the court thought that the contract was in violation of the statute against 
gaming policies, and the plaintiff ought not to have relief although the insurance was 
void. 
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(1746), prohibiting wager policies, it had been usual to stipu- 
late for insurance “interest or no interest,” and the courts had no 
difficulty in allowing recovery in the event of loss, even though the 
assured was not at all concerned in point of interest in the subject- 
matter of the insurance.! Even after the statute such a policy was 
good on foreign ships.2— But before the passage of the statute of 
Geo. II., some English courts, especially the Court of Chancery, 
had announced the view that insurance without interest was 
invalid.3 In this country the courts were at first in some doubt as 
to whether they would recognize a wager policy as valid.* But it 
has become well established that even a valued policy is not valid 
if the insured has no interest. 

The cases thus far referred to are cases of marine insurance in 
which the policy is valued, and therefore the discussion of indem- 
nity had no relation to the amount to be paid, but only to the 
validity of the contract, depending on whether the insured had an 
interest. But even under a valued policy of marine insurance the 
question would arise as to the amount to be paid, in case of partial 
loss, and in this connection again it was said that such a policy was 
one of indemnity, and the insured could recover only pro rata. But 
this conclusion was put on the ground that otherwise the parties 
would be controverting the policy of the statute of Geo. II. pro- 
hibiting wager policies.5 





1 Assievedo v. Cambridge, 10 Mod. 77 (1712). 

2 Thellusson v, Fletcher, 1 Doug. 315 (1780). 

8 Goddart v. Garrett, 2 Vern. 269 (1692); Harman v. Van Hatton, id. 717 (1716). 
It is to be noticed that these were cases involving policies in favor of lenders on bot- 
tomry. In the first case the bond had become absolute, and the policy was cancelled 
by the chancellor at the suit of the insurer on the ground that the insured had elected 
to rely on the vessel, and was not entitled to his policy although the time of the policy 
had not expired. In the second case the borrower on bottomry asked to have the bond 
cancelled because the lender had recovered insurance, but this was not allowed. 

4 Pritchet v. Insurance Co. of N. Am., 3 Yeates, 458 (1803); Clendining v. Church, 
3 Caines, 141 (1805) ; Juheld vw Church, 2 Johns. Cas. 333; Buchanan v. Ocean Ins. Co., 
6 Cow. 319 (1826). 

5 Lewis v. Rucker, 2 Burr. 1167 (1761). See also 1 Marshall, Ins. 99, 111. Prior 
to the statute of Geo. II. the Court of Chancery had compelled the insured in a ma- 
rine policy to disclose what goods had been put on board and what saved, to determine 
how much the insurer must pay. Le Pypre v. Farr, 2 Vern. 716. And in the same line 
is the suggestion made in Clendining v. Church, 3 Caines, 141, based on some of the 
English cases, that under a wager policy there should not be a recovery in case of a 
capture which did not result in loss (for instance, because of a recapture and restora- 
tion of the vessel), although capture was within the stipulations of the policy. But in 
Depaba v. Ludlow, Com. 360 (1720), insured was allowed to recover under his policy 
“interest or no interest, against all enemies, pirates,” etc., on account of capture by a 
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The sense in which insurance was first said to be a contract of 
indemnity is illustrated by the difficulty with which the courts were 
confronted in regard to life insurance. At first there seems to 
have been no distinction taken between an insurance on the life of 
an individual and insurance on a vessel or goods at sea, and so long 
as the courts would enforce a wagering contract of insurance, that 
is, a contract in behalf of one having no interest, there seemed no 
necessity for making any such distinction. There was no essen- 
tial reason why persons should not bet on the continuance of a life 
as well as upon the continuance of the existence of a chattel. 
But in the famous case of Godsall v. Boldero,? in the King’s 
Bench, which seems to have been the first case in which the ques- 
tion was definitely considered, Lord Ellenborough announced the 
doctrine that life insurance was to be looked on as a contract of 
indemnity, and refused to allow recovery under a policy to one who 
had taken insurance as creditor, but whose claim had been satis- 
fied before the death of the party whose life was insured. He 
based this conclusion upon language of Lord Mansfield in regard 
to partial loss in marine insurance, and stated the broad doctrine 
that life insurance as well as every other form of insurance is a con- 
tract of indemnity as distinct from a contract of gaming or wager- 
ing. It was nearly fifty years afterward that Baron Parke in the 
Exchequer Chamber, in the case of Dalby v. India & London Life 
Assur. Co.,® overthrew the theory that life insurance was a con- 
tract of indemnity, and pointed out that it was simply a contract 
to pay a fixed sum of money on the happening of an event certain 
to occur but uncertain as to time. In that case the distinction 





pirate, although the vessel was retaken after nine days’ detention, and was surrendered 
to insured after suit was brought. 

1 In Viner’s Abridgment, under the head of Policy of Insurance, it is said in a 
note, “‘ Assurances may be made on men’s heads as well as ships and goods.” And so 
in Bendir v. Oyle, Sty. 166 (1649), and Denoir_v. Oyle, id. 172 (1649), the question is 
discussed as to whether the court of the Commissioners of Policy of Assurance could 
proceed in the trial of the assurance of a man’s life, it being insisted that an action of 
that kind was triable at the common law, and was not by statute brought within the 
jurisdiction of the special court. The common-law court granted the prohibition, Roll, 
Chief Justice, answering the argument that the policy was like an ordinary policy of 
marine insurance, and that the life to be insured might concern merchandising, with a 
suggestion that “this is a far-fetched construction, and we cannot avoid the granting of 
the prohibition.” It appears from the further statement of the case that the policy was 
taken on the life of one Captain Parr by persons who had become his bail for a debt 
in the admiralty court, Parr being part owner of a ship in which he was to make a 
voyage. 


2 g East, 72 (1807). 3 15 C. B. 365 (1854). 
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between fire and marine insurance as involving the necessity of 
| indemnity, and life insurance as not a contract of indemnity, was 
clearly pointed out. The act of 14 Geo. III., c. 48, forbade life in- 
surance without interest, and limited the amount to the interest; but 
the court construed this act as applicable only to the inceptiom of 
the contract and as determining its validity when made, and not as 
limiting the recovery under a policy which was valid in its incep- 
tion. This is the rule now universally recognized.! 

Early fire-insurance cases indicate that the contract is under- 
stood to be one of indemnity to the owner of the property, and 
therefore that if the interest of the insured in the property has 
ceased he cannot recover for a loss, although within the time cov- 
ered by the terms of the contract. In the report of Lynch v. 
Dalzel, in the House of Lords,” it appears that the insurers urged 
by way of defence that not only the express words, but the nature 
and design of the contract, is to limit the recovery to such loss 
as should be sustained by the insured only, but_the decision was 
simply that after the termination of the insurable interest there 
) could be no recovery. And so in Sadlers’ Co. v. Badcock,’ the 














Lord Chancellor refused a recovery under a policy of fire insur- 
ance in behalf of the assignees of the insured, the interest of in- 
sured having terminated before the loss. Though both of these 
cases might be referred to as holding that fire insurance is a con- 
tract of indemnity, neither of them decides that indemnity is to be 
measured by the injury to the person insured.‘ 

Although these illustrations indicate that a description of insur- 
y) ance as a contract of indemnity did not mean all that such a state- 
ment has, in the later development of the law, been supposed to 
mean, yet they may perhaps be considered as indicating a general 
conception of the obligation of the insurer, limiting it in practice, 
so far as consistent with the express language employed, to an 
obligation to make good the loss suffered by the insured through 

















1 Connecticut Mut. L, Ins. Co. v. Schaefer, 94 U. S. 457; Corson’s Appeal, 113 Pa. 
St. 438. 

2 3 Brown, P. C. 497 (1729). 

8 2 Atkyns, 554 (1743). 

4 The same suggestion as is made with reference to the cases last above referred to 
is applicable to Wilson v. Hill, 3 Met. 66, where Chief Justice Shaw speaks of fire 
insurance as a contract with one having an interest in property to indemnify him 
against any loss he may sustain in case the property is destroyed or damaged by fire. 
But the real question was as to the right of a subsequent purchaser of the property to 
recover under a policy issued to his grantor and not assigned. 
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the destruction of or injury to the property within the terms of 
the contract. Judges have frequently qualified the expression as 
to indemnity by saying that the contract is not a perfect contract 
of indemnity,! but the disposition has been very strong to reason 
out every question arising as to the liability of the insurer on the 
theory that indemnity only has been contracted for.2 The Supreme 
Court of Massachusetts adopted from the first the view that the 
insurer should pay the stipulated sum on the happening of the 
event insured against, without regard to whether it was necessary 
to indemnify the insured or not,’ and there was certainly nothing 
inconsistent with this in the English cases which had been decided 
up to that time. Accordingly the same court has denied to the 
insurer the right of subrogation to the mortgagee’s lien, on pay- 
ment of the loss to the mortgagee, it being insisted that the insur- 
ance by the mortgagee is not an insurance of his debt but an 
insurance on the property, and that the insurance money is only 
a return of the premiums paid, the larger sum to be received in 
the event a loss happens, being fixed in just proportion to the 
chance that it will not happen and that the premium will have 
been paid without any return; and the court is not annoyed by 
the fact that the mortgagee may, by subsequently recovering the 
mortgage debt, get double satisfaction for his loss. It is needless 
to cite here cases to the effect that by the great weight of author- 
ity the insurance company is entitled to subrogation without any 
express stipulation to that effect.5 But courts which have recog- 
nized the right of subrogation have nevertheless insisted that the 





1 See for instance Irving v. Manning, 1 H. L. C. 287, 307; Aitchison vw. Lohre, 
4 App. Cas. 755, 761. 

2 See the language used in Castellain v. Preston, 11 Q. B. D. 380, especially on 
pages 386, 388, and 400. 

8 In Strong v. Manufacturers’ Ins. Co., 10 Pick. 40, it is said that the value of the 
interest of assured in the property is not material; “if he had an insurable interest at 
the time the policy was effected, and an interest also at the time of the loss, he is en- 
titled to recover the whole amount of damage to the property not exceeding the sum 
insured.” And in King v. State Mut. F. Ins. Co., 7 Cush. 1, Chief Justice Shaw in 
very vigorous language insists that a mortgagee who has insured for his own benefit 
and paid the premiums out of his own funds may recover for the loss insured against, 
and having the same insurable interest at the time of the loss which he had at the time 
of the contract he is entitled to recover a total loss. The court therefore refused to 
require the mortgagee to assign his security to the insurance company as a condition 
precedent to payment of the loss to him by the company. 

* Suffolk F. Ins. Co. v. Boyden, 9 Allen, 123. 

5 See especially, however, Honore v. Lamar F. Ins. Co., 51 Ill. 409; Sussex County 
Mut. Ins. Co. v. Woodruff, 26 N. J. L. 541. 
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insurance is of the property and not of the interest of the insured 
in the property; that is, that in case of insurance of a mortgagee’s 
interest the insurance is against loss of the property itself and not 
merely against loss of the mortgage debt! It has probably not 
been held by any court, however, that a mortgagee insuring the 
property in his own interest can recover more than the amount of 
his lien. For instance, if his claim has been reduced by payment to 
less than the amount of the insurance, there is no authority for his 
recovering even in case of total loss a larger sum than the amount 
of his claim. In fact the cases are inconsistent in language rather 
than in result, for no court denies to the mortgagee recovery to the 
amount of the loss, provided it does not exceed the extent of his 
claim or the sum named in the policy, even though he may be re- 
quired to turn over to the company his security. In other words, 
the company is not allowed to show that he is not really damaged 
and that the remaining security is ample. But if in any contin- 
gency the loss is or may be to his detriment, he recovers the 
amount of the loss so far as it may thus possibly be to his detri- 
ment, not exceeding, of course, the sum insured. 

{ There is the same general harmony among the cases relating to 
recovery by vendor and vendee, although these cases also contra- 
dict each other in the language used in reaching the result. But 
inasmuch as the vendee is liable for the balance of the purchase 
money, no court holds that he is restricted in his recovery to the 
amount which he has paid ;? nor is the vendor limited to the mere 
impairment of his security, but he recovers the full amount which 
he might possibly lose by the loss of the property, that is, the full 
amount of the loss not exceeding the money remaining unpaid. 
The English Court of Appeal has gone further in the enforcement 
of the doctrine of indemnity in these cases, and has held that while 
the vendor may recover insurance money to the extent of the 
unpaid purchase price, yet upon subsequently recovering the pur- 
chase price he is bound to return to the insurance company the 
amount received ; ® and the judges give to the doctrine of indem- 





1 Kernochan v. New York Bowery F. Ins. Co., 17 N.'Y. 428; Excelsior F. Ins. Co, 
v. Royal F. Ins. Co., 55 N. Y. 343. 

2 Tyler v. tna F. Ins. Co., 12 Wend. 507; Atna F. Ins. Co. v. Tyler, 16 Wend. 
385; Franklin F. Ins. Co. w. Martin, 40 N. J. L. 568. 

8 ‘Castellain v. Preston, 11 Q. B. D. (C. A.) 380 (1883). On the hearing of this 
case in the Queen’s Bench (8 Q. B. D> 613), Chitty, J., had taken the view that the’ 
doctrine of subrogation was to be somewhat strictly limited to cases where a third 
party was directly liable to the insured for the same loss which was covered by the 
policy of insurance. 
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nity the widest possible application, so that whenever it appears 
that by receiving or retaining the insurance money the insured is 
more than indemnified, the insurance company is to be protected 
to the extent to which the insurance money to be paid or already 
paid exceeds a full indemnity. 

But it must be evident that, however liberal the courts may be 
in restricting the insured to a full indemnity, they must not adopt 
a rule of construction which may result in less than indemnity ; 
and if the loss is an uncertain or indefinite one, justice requires 
that the company shall pay the insurance money, even though it 
may possibly put the insured in a better position than had no loss 
occurred, rather than throw upon him the burden of establishing 
the amount of a loss which is incapable of estimation. A pertinent 
illustration is that of insurance taken by the husband on premises 
occupied with the wife as a homestead, the title however being in 
the wife’s name. It is plain that in such a case the husband has 
an insurable interest, for he has by law the right to occupy during 
life, a right of which no act of the wife can deprive him, and 
a right incapable of any definite estimation in money damages. 
Therefore, if an insurance company sees fit to insure the premises 
under a contract with him, it ought to pay the amount of the pol- 
icy, not exceeding the amount of injury by fire, without regard to 
the length of time during which the husband’s right of occupancy 
will probably continue.!. A somewhat analogous case is that of 
insurance by a tenant of buildings which he has the right to re- 
move, and under such circumstances it has been held that his 
recovery in case of loss before the end of his term should be based 
on the value of the building destroyed, estimated in the usual way, 
and not on the value of the building to the insured, in view of the 
fact that within a very short time it would have been necessary for 
him to remove it2 And in general the recovery by a tenant is 
hardly to be limited to his pecuniary loss by the destruction of the 
building, measured by the extent of the unexpired portion of his 
term, for the reason “that he insures more than the marketable 
value of his property, and he loses more than the marketable value 





1 Merrett v. Farmers’ Ins. Co., 42 Ia. 11. Soa husband who is tenant by curtesy 
of real property of his wife after issue born may, under a policy of insurance taken on 
the property in his own name, recover the full amount of the damage to the property, 
not exceeding the sum insured, without regard to the value of his interest. Franklin 
M. & F. Ins. Co. v. Drake, 2 B. Mon. 47; Trade Ins, Co. v. Barracliff, 45 N. J. L. 543. 

2 Laurent v. Chatham F. Ins. Co., 1 Hall, 40; s. c. Bennett, F. Ins. Cas. 213. 
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of his property ; he loses the house in which he is living and 
the beneficial enjoyment of the house, as well as its pecuniary 
value.” } 

The question as to the measure of recovery under a policy taken 
by a life tenant has several times been referred to by the English 
courts, and not uniformly to the same effect. In one case? it is 
suggested, by way of illustration, that where the interests of two 
persons in the same property are insured in separate policies, if 
those two interests between them make up the whole of the prop- 
erty, as in the case of a tenant for life and remainderman, each 
would recover under his policy the value of his own interest, 
although the language of the policies might indicate an insurance 
to each of the whole of the property; while in another case it is 
said, with reference to the same illustration, that it has never been 
heard suggested that the insurance company could cut down the 
claim of the tenant for life under his policy by showing that “he 
was of extreme old age, or suffering from a mortal disease.”? But 
again it is doubted whether “if a life tenant, having intended to 
insure only his life estate, dies within a week after the loss by fire, 
the court would award his executors the whole of the value of the 
house.”* There seems to be no direct adjudication, however, that 
the life tenant cannot recover for damage to the property to the 
extent of the sum insured, and there ought to be no doubt of his 
right to doso; for there is certainly no definite rule by which his 
recovery can be measured which allows him less. The question as 
to insurance by life tenant has, however, taken the form in this 
country of an issue as to whether the reversioner or remainderman 
is to have any interest in the-insurance money recovered by the life 
tenant. Where the insurance is in any sense for the benefit of the 
life tenant and the reversioner or remainderman jointly, — as, for 
instance, where the policy is taken by the owner of the property 
before his death, and the loss does not occur till after his death and 
while the premises are in the possession of his widow as life tenant,° 
—the proceeds should be treated as standing in place of the prop- 
erty, and the life tenant should have the use of the fund for life, to 
be turned over to the reversioner or remainderman on the termina- 





1 Bowen, L. J., in Castellain v. Preston, 11 Q. B. D. 380, 400. 
2 North British, etc. Ins. Co. v. London, etc. Ins. Co., 5 Ch. D. 569, 583. 
8 Rayner v. Preston, 18 Ch. D. (C. A.) 1, 15. 
* Castellain v. Preston, 11 Q. B. D. (C. A.) 380, 4oT. 
5 Haxall’s Ex’rs v. Shippen, 10 Leigh, 536. 
68 
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tion of the life tenancy.!_ In cases where insurance is taken by the 
life tenant at his own expense and in his own interest, contradic- 
tory views have been entertained as to the relation of the parties to 
the insurance money. On the one hand it is insisted that the life 
tenant holds the premises in trust for the reversioner or remainder- 
man, and therefore that insurance money, standing to some extent 
in place of the property, must be accounted for at the termination 
of the life estate? But this reasoning is far from satisfactory. 
There seems to be no proper ground for saying that the life tenant 
occupies a position of trust towards the remainderman, any more 
than one co-tenant is in a position of trustee toward the other; yet 
in the cases just cited a distinction of this kind is attempted, the 
same court having previously held that insurance taken by one 
tenant in common did not inure in any way to the benefit of his co- 
tenants.’ A more reasonable position seems to be that of the Mas- 
sachusetts court which denies to the remainderman any interest in 
insurance money under a policy taken by the life tenant in his own 
right and at his own expense.* There would be no difficulty as to 
the measure of recovery under the doctrine that the life tenant 
holds the insurance money for the remainderman ; but under the 
Massachusetts decision it might be contended that the life tenant 
should have only the value of his interest. Evidently, however, as 
suggested above, there is no measure of the injury done to that 
interest which can be satisfactorily adopted short of the value of 
the premises destroyed; for the life tenant ought to have, not 
merely the market value of the injury to his estate based on life 
tables, but the amount of insurance which he has paid for, unless 
that amount clearly exceeds any possible damage which he can 
suffer by the loss of the property. 

Where one holds property as bailee, or under a similar trust rela- 
tion, he may undoubtedly insure to the extent of the value of the 





1 In the case just cited it was held that the life tenant had no right to use the money 
in restoring the building destroyed ; but in a later case in the same court, where the 
loss was a partial one, it was thought that the life tenant had a right to the insurance 
money for the purpose of making repairs. Brough v. Higgin, 2 Gratt. 408. In Welsh 
v. London Assur. Corp., 151 Pa. St. 607, it appeared that the insurance was jointly for 
the benefit of the remainderman and the life tenant, and it was held that the latter could 
recover the entire loss, and would become trustee for the remainderman as to the excess 
of the recovery over the value of the life interest. 

2 Clyburn v. Reynolds, 31 S. C. 91; Green v. Green (S. C.), 27 S. E. Rep. 952. 

3 Annely v. De Saussure, 26 S. C. 497. 

* Harrison v. Pepper, 166 Mass. 288. 
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property, and recover to the extent of any possible damage which 
the loss of the property may impose upon him, and, inasmuch as it 
cannot be determined with reference to property which one person 
holds possession of for another what his liability might be in every 
possible event, it would seem that he ought to recover on the basis . 
of the full amount of the loss, unless the extent of his liability has 
in some way become definite. Even though he is a mere custodian 
under stipulations exempting him from liability, it would not follow 
that he could not possibly be liable for the destruction of the goods 
in his custody by reason of his negligence or that of his servant, 
and against this negligence he has a right toinsure. But the cases 
of insurance by bailee have not turned on this question. When the 
bailee has sought to recover under an insurance policy on the basis 
of the full amount of the loss, the courts have looked ahead to see 
what will become of the insurance money when it is paid. In their 
zeal to avoid unjust enrichment on the part of the bailee they have 
adopted the plan of treating him as taking insurance, not for his 
own benefit alone, but for the benefit of the owner as well; and on 
the theory that any excess over the bailee’s own loss will be ac- 
counted for to the owner, they have allowed him to enforce pay- 
ment of the full amount of the loss.!. This class of cases may be 
distinguished from that of mortgagor and mortgagee and vendor 
and vendee, in which it is said that the owner of the property shall 
not have the advantage of insurance taken by one having a lien unless 
the lien-holder has been under obligation to protect the owner, or has 
intended to do so, by the fact that in the bailment cases the person 
having a limited interest holds the property itself, and not a mere 
lien upon it, and holds that property in trust for the owner; and 
they are distinguished from the cases of co-tenancy or life tenancy 
above referred to by the fact that in these cases there is no rela- 
tion of trust, the rights of the party who takes the insurance not 
being derived from the party for whose benefit it was sought to 
apply the proceeds of the insurance. 

The bailment cases are made to hinge on the question of au- 
thority of the bailee to insure for the benefit of the owner, and it 
is said that the relation of the parties is such that the bailee, tak- 
ing a policy on the basis of the full value of the goods, will be pre- 
sumed to have intended it for the benefit of the bailor so far as 
not necessary to protect the bailee himself from loss, and there- 





1 California Ins. Co. v. Union Compress Co., 133 U. S. 387; Hough »v. Peoples’ F. 
Ins. Co., 36 Md. 432. 
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fore that, on adoption by the bailor, even after loss, the policy 
inures to his benefit.1_ Where the policy covers “ property held in 
trust or on commission,” or uses like general designation, such as 
is employed in floating policies, it is likened to a marine policy 
“to whom it may concern,” and the beneficiary may be left for 
subsequent determination.2. Therefore it is wholly immaterial 
whether there is any liability of the bailee to the owner with refer- 
ence to the loss of the goods, the insurance not being looked upon 
merely as a protection to the bailee, but also as taken for the ben- 
efit of the owner.’ If the bailee recovers under the policy, the 
owner may maintain action against him for the money thus re- 
ceived on account of the owner's goods, and if the policy thus 
covers goods of different owners in the bailee’s possession, they 
may recover from him proportionally. In view of the interpreta- 





1 Waters v. Monarch F. & L. Assur. Co., 5 E. & B. 870; DeForest v. Fulton F. 
Ins. Co., 1 Hall, 84; s.c. 1 Bennett, F. Ins. Cas. 223; Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606; Aitna Ins. Co. v. Jackson, 16 B. Mon. 242. In an action on a 
marine policy, the English Court of Common Pleas was equally divided on the ques- 
tion whether a consignee could recover more than advances and commissions under a 
policy taker. for himself and others. Ebsworth v. Alliance Marine Ins. Co., L. R. 
8 C. P. 596. 

2 Lee vw. Adsit, 37°_N. Y. 78; Waters v. Monarch F. & L. Assur. Co., 5 E. & B. 870; 
Fire Ins. Assn. 7. Merchants & Miners’ Transp. Co., 66 Md. 339. If the premiums are 
charged to the owner, that will be evidence that the policy was taken for the owner’s 
benefit: Miltenberger v. Beacom, 9 Pa. St. 198; but the other cases do not suggest that 
this fact is essential. ; 

8 Fire Ins. Assn. v. Merchants & Miners’ Transp. Co., 66 Md. 339; California Ins. 
Co. v. Union Compress Co., 133 U.S. 387; Waring v. Indemnity F. Ins. Co., 45 N. Y. 
606. 

4 Siter v. Morrs, 13 Pa. St. 218; Snow z. Carr, 61 Ala. 363. It is of course compe- 
tent to show that the insurance was taken for the protection of only one class of prop- 
erty, although in terms it might cover other property; thus, if the bailee is under 
obligation to insure as to certain property, and has no-such obligation as to other 
property, he may insist on applying the insurance to the satisfaction of his loss on his 
own property and on the property which he was bound to insure, leaving the other 
unprotected. The right to insure does not necessarily impose the duty to do so. 
Reitenbach v. Johnson, 129 Mass. 316; Lancaster Mills v. Merchants’ Cotton Press 
Co., 89 Tenn. 1; Martineau v. Kitching, L. R. 7 Q. B. 436. Therefore the bailee may 
abandon insurance which he has taken covering goods in his possession without lia- 
bility to the owner in case of a subsequent loss. Stillwell v. Staples, 19 N. Y. 4o1. 
The bailee of course has the first claim on the insurance money, and has the same lien 
upon it that he had upon the property: Johnson v. Campbell, 120 Mass. 449; and un- 
doubtedly he is entitled to have the insurance money applied in satisfaction of any 
liability which may exist on his part in connection with the loss of the property; but it 
seems that if the policy was intended for the protection of all the property in his pos- 
session, he must account fro rata to owners of property held in trust, and cannot re- 
tain the money for the entire satisfaction of loss to his own property. Snow z. Carr, 
61 Ala. 363. 
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tion put upon insurance by a bailee, it is evident that such insur- 
ance, if ratified by the owner, becomes concurrent with other 
insurance taken by the owner on the same property, and subject 
to contribution or prorating, according to the provisions of the 
policies with reference to such insurance.! No doubt where pay- 
ment in full is made under a policy to the owner, and it appears 
that he is entitled to the proceeds of insurance taken by the 
bailee, the insurance company which has paid in full could recover 
back the amount paid beyond its proportional share of the loss, or 
have contribution from the other company as the policies may 
authorize. 

A class of cases in which insurance is taken by a stockholder in 
his own name upon the corporate property would be of interest 
with reference to the rule of indemnity if that question had been 
raised, but the controversy seems to have always turned on the 
question whether the stockholder has an insurable interest, and, 
so far as appears, he has been allowed to recover the full amount 
of the loss of the property, without regard to the extent to which 
his interest may have been affected by such loss.” 

The rule of indemnity which was first invoked merely to distin- 
guish a wager policy from one based on interest has therefore, it 
seems, become a rule also for determining the amount of loss to 
be paid, with the limitation, however, that where the interest of 
insured is indeterminate, he shall not be denied full indemnity 
against possible damage from the loss. The insurance company 
may, by requiring a disclosure of the interest of the insured, and 
by refusing to insure on the bases of an indeterminate interest, 
protect itself if it chooses from liability in such cases. Indeed, 
most of the questions of this kind which have arisen have been 
practically settled by changes in the language of the customary 
policy rather than by adjudication of the courts. But if the in- 
surer sees fit to issue a policy based on an indeterminate or con- 
tingent interest, there is no reason for so limiting the right of 
recovery of insured as to deprive him of full protection. The in- 





1 Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527. 

2 Riggs v. Commercial Mut. Ins. Co., 125 N. Y. 7; Warren v. Davenport F. Ins. 
Co., 31 Ia. 464. In an action on an insurance policy taken by a shareholder in the 
Atlantic Telegraph Company against loss in the adventure of laying the first Atlantic 
cable, which was not successfully laid, it was held that the shareholder could recover 
the full amount of the policy; but the insurance was marine, and therefore the policy 
was valued, and the question of the damages could not have been in controversy. 
Wilson v. Jones, L. R. 2 Ex. 139. 
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surer may still have relief by subrogation, or perhaps by recovering 
back any excess of insurance money over full indemnity, when it 
appears by subsequent events that the contingent damage has not 
happened and cannot happen. ~ 

Briefly, the obligation to make indemnity may be indicated as 
follows : — 

1. Fire insurance is a contract of indemnity against damages to 
the insured by reason of loss or injury to the property by fire. 

2. The recovery for a loss should not exceed the damage, certain 
or contingent, which insured has suffered, or may suffer, by reason 
of the loss. 

3. If the interest of the insured is that of ultimate owner, with a 
limitation in the nature of a lien to secure his indebtedness, he is 
entitled to full indemnity for loss of, or injury to, the property to 
the extent of the insurance, for the loss falls upon him. If his 
interest is that of a lien-holder, his recovery should be for the 
amount of his lien. ; 

4. In case of a lien-holder, bailee, or other person having a con- 
tingent or temporary interest, the doctrine of indemnity leads to 
subrogation, and perhaps to a right to recover from insured any 
amount paid beyond the damage which subsequently appears to 
have been suffered. 

5. The right of subrogation is not a primary right of insurer, 
but arises only as between himself and insured to prevent the ulti- 
mate realization by the insured of more than full indemnity.! 


Emlin McClain. 


. 


LAW DEPARTMENT, 
STATE UNIVERSITY OF IOWA. 





1 Thus a contract between mortgagor and mortgagee by which the insurance money 
is to inure to the benefit of the mortgagor, though this contract is not known to the 
insurer, will cut off the right of insurer to subrogation to mortgagee’s lien. Kernochan 
v. New York Bowery Ins. Co., 17 N. Y. 428. And a contract between bailor and bailee 
by which the insurance taken by a bailor shall be held as indemnity for the loss for 
which bailee may be responsible will cut off subrogation to any claim against bailee. 
Pheenix Ins. Co. v. Erie Transp. Co., 117 U.S. 312 (dissenting opinion, 118 U.S. 210); 
Jackson Co. v. Boylston Ins. Co., 139 Mass. 508; Platt v. Richmond, Y. R. & C. R. 
Co., 108 N. Y. 358. But by stipulation in the policy, insurer may prevent any contract 
by insured which will cut off such right of subrogation. Inman v. South Carolina R. 
Co., 129 U. S. 128; Fayerweather v. Phoenix Ins. Co., 118 N. Y. 324. Indeed, con- 
cealment of such an existing arrangement might, under some circumstances, be mate- 
rial, and defeat the policy. Tate v. Hyslop, 15 Q. B. D. 368. The application of the 
doctrine of subrogation to prevent double payment for the same loss, even under dis- 
tinct policies, is illustrated by the case of West of Eng. F. Ins. Co. v. Isaacs, 1 Q. B. D. 
(1897) 226(C. A.), where it appeared that lessor and lessee of premises had each insur- 
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THE FEDERAL CONTRACT LABOR LAW. 


HE contract labor laws of the United States have now been 
in operation about twelve years, the first act having been 
approved Feb. 26, 1885.2, Enough time has therefore elapsed to 
make possible a fair summing up of the working and results of 
these laws. Up to the end of the fiscal year 1897 the contract 
labor acts have excluded or caused to be returned within one year 
after landing 6,202 immigrants out of a total of 5,367,698 immi- 
grants arriving during the thirteen years, or eleven one-hundredths 
of one per cent. The average number excluded each year has 
been about 517. 
The acts were originally passed at the demand of labor organ- 
izations and others who felt that the right to hire workmen of any 
‘sort in a foreign country, and to bring them to the United States 
in any numbers, placed the workingmen of this country at an 
unfair disadvantage in their efforts to better their condition and 
secure steady employment. Owing to the degraded condition of 
many of the laborers at first imported to work in the mines, it was 
also felt that the social fabric and standard*of living among the 
natives and earlier immigrants were threatened unless some check 
were put upon the exercise of this right. It was obvious that cer- 
tain exceptions would have to be made in any law regulating the 
subject, and therefore private secretaries or servants engaged by 
foreigners resident in the United States, skilled workmen for new 
industries not established in the United States, if such workmen 
cannot be otherwise obtained, professional actors, artists, lecturers, 
singers, personal or domestic servants, ministers of any religious 
denomination, professional persons and professors for colleges and 





ance for his own benefit, and that the lessor was under obligation to insure and use 
insurance money in making repairs, and it was held that lessee, who, after loss and re- 
covery of insurance money, had released lessor from the obligation to repair (to which 
the company insuring lessee had been subrogated by payment of the loss), must pay 
back to the company the insurance money collected by him. 

1 This article includes cases reported to Jan. 1, 1898. 

2 23 Stat. 332. The subsequent acts are those of Feb. 23, 1887 (24 Stat. 414), Oct. 
19, 1888 (25 Stat. 566), March 3, 1891 (26 Stat. 1084), March 3, 1893 (27 Stat. 569). 

By the acts of Feb. 23, 1887, and March 3, 1891, the procedure in respect to con- 
tract laborers was assimilated to that of the other excluded classes of immigrants. 
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seminaries, do not come under the provisions of the law, nor does 
the law prevent a resident from assisting any member of his family 
to emigrate to this country for the purpose of settlement.! 

As the law applies in terms only to “ immigrants,” certain other 
classes of persons entering the country are not subject to its terms. 
Such are unnaturalized residents in the United States who go 
abroad for a visit and return to their work here;? also persons 
who come across the Canadian frontier to perform daily labor and 
return at night, even though they be under contract.2 The fact 
that the contract labor laws have failed to exclude this latter 
class of persons, contrary to the expectation of their framers, has 
led to great dissatisfaction on the part of all workingmen with 
whom Canadians compete, especially in places like Detroit, Sus- 
pension Bridge, and other border towns. This dissatisfaction 
found expression in the so-called “‘ Corliss Amendment” annexed to 
the immigration bill passed by the Fifty-fourth Congress, which 
aimed at suppressing all day labor by persons retaining their resi- 
dence ina foreign country, whether under contract or not. This 
bill was vetoed March 2, 1897. 

By far the most serious blow which has been dealt these acts by 
the courts relates to the contract under which the laborers come 
here to work. The act of 1885 made it unlawful for any person, 
company, partnership, or corporation to prepay the transportation, 
or in any way assist or encourage the importation or immigration, 
of any foreigner to this country under a previous contract or agree- 
ment, whether parol or special, whether express or implied, to per- 
form labor or service of any kind here. The act of 1891 provides 
that immigrants must show affirmatively, in order to be entitled to 
land, that they do not come in violation of the act of 1885. The 
act of 1893 provides that every immigrant before embarkation 
must state whether he is under contract to perform labor in the 





1 Acts Feb. 26, 1885, § 5, and March 3, 1891, § 5. The provision in the former act 
that residents might assist “any relative or personal friend” to emigrate was repealed 
by the latter act. 

2 Re Martorelli, 63 Fed. Rep. 437; Re Maiola, 67 Fed. Rep. 114. 

8 This is on the theory that such persons do not intend to acquire a temporary or 
permanent home here. In U.S.v. Michigan Central R. R., 48 Fed. Rep. 365, the court 
said of an office clerk who resided’ in Canada and worked for the defendant at Suspen- 
sion Bridge, that he was not imported each day any more than he was exported at 
night, and that though the promoters of the contract labor law might have intended to 
remedy such a mischief as this, yet it was not within the ordinary meaning of the 
act. 
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United States. Any immigrant coming in consequence of an ad- 
vertisement printed and published in a foreign country is also to 
be regarded as a contract laborer.” 

Such was the state of the statute law when the case of United 
States v. Edgar was decided in the Circuit Court of Appeals for 
the Eighth Circuit.2 In this case an alien in England wrote toa 
person in the United States, saying that the writer had heard that 
the party addressed was in want of men to doa certain kind of 
work, and, if convenient to send passes, another alien and himself 
would “come out.” To this letter a third person, to whom the 
same was handed, replied: “I have this day bought two tickets for 
you... . Take this letter toR.S.&Co. . . . and get tickets... . 
We can give you steady work. . . . Tickets will not be good after 
July 18.” The court held that the word “contract” in the statutes 
means an enforceable contract, express or implied, at the time the 
alien is examined at the port of entry. In such a case the assist- 
ance and promise of work given by the person in the United 
States are only an offer, and the proposition of the laborer is like- 
wise only an offer to go to the United States. There is no promise 
to employ or to be employed. Even if a definite promise of work is 
given on condition that the alien comes to this country and enters 
into the employment, this is only an offer, which is ripened into a 
unilateral contract by the actual coming of the alien into the coun- 
try. Until he is passed by the immigration officials he has not 
technically entered or been landed in the country, and there is no 
contract under which he can be debarred from entrance.4 





1 Act Feb. 26, 1885, § 1; Act March 3, 1891, § 1; Act March 3, 1893, §§ 1, 2. Mol- 
ler v. U.S., 57 Fed. Rep. 490; U. S. v. Edgar, 58 Fed. Rep. 91; 45 Fed. Rep. 44. 

2 Act March 3, 1891, § 3. 

3 U.S. uv. Edgar, 45 Fed. Rep. 44; 48 Fed. Rep. 91 (1891). 

* Contrary to the above rule is the case of U. S. v. Great Falls & Canada R. R. 
Co., 53 Fed. Rep. 77 (Circuit Ct. Montana, 1892). In this case the complaint 
alleged that the defendant offered to one of its employees in Canada to continue his 
employment if he would come to the United States and perform labor, and that in con- 
sideration of such promise, and in pursuance of such agreement, he did come to the 
United States and work for the defendant. Knowles, J., said that the moment the 
laborer started to begin his journey toward the United States there was a sufficient 
acceptance of the defendant’s offer in Canada to make a contract within the meaning 
of the law, under the Montana rule that pleadings shall be liberally construed with a 
view to substantial justice. 

It is submitted that no construction of pleadings can supply a necessary element of 
a contract, and that the defendant here promised work to the laborer in consideration 
of his coming to the United States, not in consideration of his starting to come. The 
case is not to be supported. 
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On the other hand, the general constitutionality of such acts 
has been fully sustained! An objection that Congress has no 
power to punish soliciting or other acts done in a foreign country 
has been held untenable on the ground that the offence is com- 
pleted when the laborer enters the United States, and that the 
act is therefore within the jurisdiction of the courts here. But 
the courts go further, and hold that even were this not so, the 
United States can punish offences committed by Americans 
abroad.? 

Mention has already been made of the exceptions which it was 
found necessary to make in the contract labor acts. One of these 
at least was found to be a loophole through which evasions found 
easy passage ; and the provision in the act of 1885 that residents in 
this country might assist “ any relative or personal friend” to emi- 
grate was amended so as to limit the privilege to assisting a “ mem- 
ber” of the resident’s “family.”? Persons may come to work in a 
“ new industry,” though the industry has been established several 
years, if it be only confined to a few establishments,‘ and though 
similar articles or parts of the same article have been made in the 
United States before.® It must appear, however, that suitable 
labor could not be obtained in this country, and that workmen 
could not be trained to the special work within a reasonably short 
time.® 

To entitle one to enter as an “ artist” it must appear that one is 
such a person in the ordinary sense ; and milliners, cooks, or boot- 
blacks cannot evade the law by styling themselves such.’ An 
alien imported to run a dairy for profit is not a “ domestic ser- 





1 The provision of the act of 1891, putting upon the immigrant the burden of 
showing affirmatively that he is not a contract laborer, was held to be constitutional in 
the case of Ekiu v. U. S., 142 U. S. 651. On the constitutionality of these acts see 
generally Re Cummings, 32 Fed. Rep. 75; U. S. v. Craig, 28 Fed. Rep. 795; Re Florio, 
43 Fed. Rep. 114; Lees v. U. S., 150 U. S. 476; Church of Holy Trinity v. U. S., 143 
U. S. 457; Chinese Exclusion Case, 130 U. S.'581; Fong Tue Ting v. U.S., 149 
U. S. 698. Compare as to the constitutionality of the general immigration act of 1882, 
Edye v. Robertson, 112 U. S. 580. 

2 U.S. v. Craig, 28 Fed. Rep. 795. Cf. Ekiu wv U.S.,142 U.S. 65; Lees v. U. S., 
150 U. S. 476; Re Florio, 43 Fed. Rep. 114. 

8 Acts Feb. 26, 1885, § 5; March 3, 1891, § 5. 

4 U.S. uv. Bromily, 58 Fed. Rep. 554. See U.S. v. Thompson, 41 Fed. Rep. 28. 

5 U.S. v. McCullum, 44 Fed. Rep. 745. 

6 U.S. v. McCullum, sufrva. The “mere advertising for such labor is not of itself 
sufficient diligence in trying to obtain labor in this country to justify contracting for 
foreign labor. 

7 U.S.v. Thompson, 41 Fed. Rep. 28. 
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vant” under the act;! but a/iter of an “under coachman” who 
acts as driver to a family.2,_ The express exception of clergymen 
in the act of 1891 was declaratory of a previous decision that 
such persons were not intended to be covered by the previous act.? 
A chemist is a “ professional person,” although he agrees to give 
his entire time to his employer for a certain period.* 

Such being the construction of these laws, let us consider for a 
moment the judicial machinery provided for their execution and 
interpretation. The act of 1891 provides that inspection officers 
of the United States shall board vessels and examine immigrants, 
and all decisions by such officers excluding aliens are final, unless 
reversed on appeal by the Secretary of the Treasury.® Where an 
immigrant is detained by an inspector for special inquiry because 
there appears to be some doubt whether he is entitled to land, such 
inquiry is conducted by not less than four inspectors. The immi- 
grant can be admitted only upon a favorable decision made by these 
inspectors, and any dissenting inspector may appeal to the Commis- 
sioner General of Immigration, whose action is subject to review by 
the Secretary of the Treasury.6 An immigrant refused admission 
to land is entitled toa special inquiry into his case, even where upon 
the preliminary examination he has given testimony which if true 
would place him among the excluded classes.’ 

No act prior to that of 1891 conferred any power upon the courts 
to review the decisions of the executive officers upon the evidence 
before them ; and the acts of 1891 and 1894 expressly provide that 
such decisions shall be final, although the act of 1891 confers full 
and concurrent jurisdiction, civil and criminal, upon the circuit and 
district courts of all causes arising under the provisions of that act.® 
Mention has been made of the fact that the burden of proving the 
absence of a contract to labor has been put upon the immigrant by 
the act of 1891. The inspectors are not therefore required to base 





1 Re Cummings, 32 Fed. Rep. 75. 

2 Re Howard, 63 Fed. Rep. 263. 

8 Trinity Church v. U. S., 143 U. S. 357; 36 Fed. Rep. 303. 

£ U.S. v. Laws, 163 U. S. 258. 

5 Act March 3, 1891, § 8; Act Aug. 18, 1894. See Act Feb. 23, 1887, § 6. Re Tom 
Yum, 64 Fed. Rep. 485; U.S. v. Rogers, 65 Fed. Rep. 787; Re Maiola, 67 Fed. Rep. 
114. Cf. Act March 3, 1891, § 8. 

6 Act March 3, 1893, § 5. 

7 Re Berjanski, 47 Fed. Rep. 445. 

8 Act March 3, 1891, § 13; Act Aug. 18, 1894 (28 Stat. 390). These provisions have 
been held to be constitutional. Ekiu v. U. S., 142 U. S. 651; Re Tom Yum, 64 Fed. 
Rep. 485; U.S. v. Rogers, 65 Fed. Rep. 787. 
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their decision excluding the immigrant upon any specific evidence 
showing the alien to be within the law. The courts cannot review 
their action, and the only remedy is by appeal as above stated.! 
And even under the acts prior to 1891 the settled course of decision 
was that, where the commissioners had had competent evidence 
upon which to base their decrees, the courts could not review their 
action.? 

Inquiry into the facts by the court may always be had upon 
habeas corpus, so far as is necessary to determine whether the 
tribunal excluding the alien had jurisdiction.? Thus, inasmuch as 
the power of returning persons not allowed to land is confined to 
“alien immigrants,” the question whether persons are of that de- 
scription is a question of jurisdiction, and may be determined by 
the courts on habeas corpus proceedings ;* but additional evidence 





i“... the final determination of those facts [on which the right to land depends] 
may be intrusted by Congress to executive officers ; and in such a case, as in all others 
in which a statute gives discretionary power to an officer to be exercised by him upon 
his own opinion of certain facts, he is made the sole and exclusive"judge of the exist- 
ence of those facts, and no other tribunal, unless expressly authorized by law to do so, 
is at liberty to re-examine or controvert the sufficiency of the evidence on which he 
acted.” Gray, J., in Ekiu v. U. S., 142 U. S. 651. 

2 Re Day, 27 Fed. Rep. 678; Re Cummings, 32 Fed. Rep. 75; Xe Stupp, 12 Blatch. 
501-519; Re Dietze, 40 Fed. Rep. 324 ; Re Vito Rullo, 43 Fed. Rep. 62; Re Berjanski, 
47 Fed. Rep. 445. 

These provisions are therefore quite different from those in the earlier Chinese 
exclusion acts. The latter gave the courts power to review facts. See Re Jung Ah 
Lung, 25 Fed. Rep. 141, 143; 124 U. S. 621; Ekiu v. U. S.,142 U.S. 651. So in Re 
Feinknopf, 47 Fed. Rep. 447, the question was whether an immigrant was liable to 
become a public charge. The commissioner disbelieved all the evidence offered by the 
immigrant, and excluded him. Benedict, J., held that, although the inspector might 
properly disbelieve the evidence offered, yet there must be some evidence against the 
immigrant to justify his exclusion. In Re Didfirri, 48 Fed. Rep. 168, where laborers 
first stated a contract on general examination, and later retracted their statements, it 
was held that there was some evidence to justify a finding excluding them. Lacombe, 
J., said: “ Appellate tribunals have been created by the immigration law to correct any 
errors of the commissioner of immigration in cases where there is conflicting testimony. 
Where there is some competent evidence before the commissioner sustaining his ruling, 
this court will not interfere because there was also before him contradictory testimony 
which he apparently disbelieved.” 

8 Re Day, 27 Fed. Rep. 681; Re Cummings, 32 Fed. Rep. 75; Re Dietze, 40 Fed. 
Rep. 324; Xe Panzara, 51 Fed. Rep. 275; Re Vito Rullo, 43 Fed. Rep. 62; Re Tom 
Yum, 64 Fed. Rep. 485; Re Maiola, 67 Fed. Rep. 114. See also Re Fowler, 18 Blatch. 
(U. S.) 430, 443; Re Stupp, 12 Blatch. (U. S.) 501, 519; Ke Wadge, 15 Fed. Rep. 864 ; 
Re Byron, 18 Fed. Rep. 722; Benson v. McMahon, 127 U. S. 457; Chew Heong v. 
U.S., 112 U.S. 536; U. S. v. Jung Ah Lung, 124 U. S. 621; Wau Shing v. U. S., 140 
U. S. 424; Lau Ow Bew, Pet’r, 141 U. S. 583. 

4 Re Panzara, 51 Fed. Rep. 275; Xe Martorelli, 63 Fed. Rep. 437; Xe Maiola, 67 
Fed. Rep. 275. See Re Tom Yum, 64 Fed. Rep. 485. 
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cannot be considered by the courts upon habeas corpus, and can be 
submitted only to the commissioner upon a rehearing. 

Where an alien makes an affidavit on the examination on the 
strength of whose contents he is excluded, the mere fact that the 
statements therein contained were false does not entitle him to be 
released upon habeas corpus ;* nor the fact that questions were mis- 
understood or answers incorrectly translated ;* nor the fact that a 
refusal to allow an immigrant to land obliges him to remain on the 
ship in which he came while she remains in port.‘ 

Having considered briefly the construction of the contract labor 
laws and the machinery provided for enforcing them, let us turn 
our attention for a moment to the penalties prescribed for their 
violation and to the effect of these penal clauses. 

The person, partnership, company, or corporation contracting for 
labor, or knowingly assisting, encouraging, or soliciting the im- 
portation of contract laborers, or advertising contrary to the pro- 
visions of law, forfeits one thousand dollars for each offence, to be 
recovered in a civil suit by the United States, or by any person 
who may sue therefor in a circuit or a district court of the United 
States.° The contract laborer may himself bring such suit. The 
sum recovered is to be paid into the treasury of the United States. 
A separate suit may be brought for each person imported under 
contract; and the district attorney of the United States is charged 
with the duty of prosecuting such suit.® 

A declaration in debt for the penalty must allege (1) that the im- 
migrant previous to entering into the United States was a party toa 
contract for his labor ; (2) that he actually migrated in pursuance of 
such contract; and (3) that the defendant prepaid his transporta- 
tion, or otherwise assisted, solicited, or encouraged his immigration.’ 





1 Re Day, 27 Fed. Rep. 678. 

2 Re Dietze, 40 Fed. Rep. 324; Re Didfirri, 48 Fed. Rep. 168. 

3 Re Vito Rullo, 43 Fed. Rep. 62. 

4 Re Florio, 43 Fed. Rep. 114. 

5 Act Feb. 26, 1885, § 3; Act March 3, 1891, § 3; Lees v. U. S., 150 U. S. 476. 

The district courts have concurrent jurisdiction with the circuit courts, under U. S. 
Rev. St., § 563, which gives them jurisdiction of “all suits for penalties and forfei- 
tures incurred under any law of the United States.” Such jurisdiction is not taken 
away by the Act Aug. 13, 1888, providing that the circuit courts shall have original 
cognizance of “all suits of a civil nature” where the amount involved exceeds two 
thousand dollars, since this action is of a penal and gwasé criminal nature. U. S. v. 
Whitcomb Metallic Bedstead Co., 45 Fed. Rep. 89. 
§ Act Feb. 26, 1885, § 3. 
7 U.S. uv. Craig, 28 Fed. Rep. 795; U. S. v. Borneman, 41 Fed. Rep. 751; Moller 
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The defendant need not have been a party to the contract at 
all. The declaration should further show the sort of labor con- 
tracted for and the substance of the contract,! and should set forth 
with particularity what acts were done to procure the immigration 
of the laborer;? perhaps, also, it should negative the exceptions 
provided in the statute.? 

The action for the penalty is criminal in its nature, and the de- 
fendant cannot be compelled to testify against himself No such 
suit can be settled, compromised, or discontinued without the con- 
sent of the court entered of record, with the reasons therefor.® 

Any person bringing or landing, or aiding the bringing or land- 
ing by vessel or otherwise, of aliens not entitled to land in the 
United States, is guilty of a misdemeanor and liable to a fine not 
exceeding one thousand dollars, or by imprisonment not exceeding 
one year, or both. A person must take a physical part in the 
actual transportation of aliens to be liable under this provision.‘ 





v. U. S., 57 Fed. Rep. 490; U.S. v. Gay, 80 Fed. Rep. 254; U.S. uv. River Spinning 
Co., 70 Fed. Rep. 978. 

In U. S. v. Edgar, 45 Fed. Rep. 44, the defendants contended that, inasmuch as the 
contract laborers were not allowed to land, they could not be said to have migrated to 
the United States, and that therefore they, the defendants, were not liable to the pen- 
alty. The court did not consider the question. 

1 U.S. v. Gay, 80 Fed. Rep. 254; U.S. v. River Spinning Co., 70 Fed. Rep. 978. 
Thus, a declaration alleging an advertisement in a foreign newspaper, and that the 
contract provided for employment at a certain sum per week, and that the defendant 
agreed to refund to the immigrant his passage money, is defective in the above par- 
ticulars. The court is not at liberty to infer that the agreement to refund the passage 
money was made before the immigrant arrived in this country. U. S. v. Gay, 80 Fed. 
Rep. 254. 

2 U.S. v. Gay, 80 Fed. Rep. 254; U.S. v. River Spinning Co., 70 Fed. Rep. 978. 

3 U.S. v. River Spinning Co., 70 Fed. Rep. 978. 

4 Lees v. U. S., 150 U. S. 476; U.S. v. Whitcomb Metallic Bedstead Co., 45 Fed. 
Rep. 89. Cf. Coffey v. U. S., 116 U.S. 436; Boyd v. U. S., 116 U.S. 616. Contra, 
that it is a civil matter, and a deposition may be used against the defendant. Moller 
-v. U.S., 57 Fed. Rep. 490 (1893, C. C. A. 5th Circuit). The action is really one of 
tort, and therefore where the laws of a State exempt from arrest in cases of contract, 
express or implied, such exemption cannot be claimed to cover this action. It may be 
begun by a writ of cafias if authorized by the State law. U.S. v. Banister, 70 Fed. 
Rep. 44. 

5 Act March 3, 1891, § 2. 

6 Act March 3, 1891, § 6, apparently repealing by implication Act Feb. 26, 1885, § 4. 
The latter applied only to masters of vessels, and provided a fine of five hundred 
dollars with or without imprisonment for six months. 

7 So ruled by Mr. Justice Nelson (Dist. Court, Mass.) in the case of Cadwallader 
M. Raymond. The evidence tended to show that the defendant, a bicycle manufac- 
turer, while in England, engaged two English mechanics to work for him, and had paid 
their fare to this country. The court ordered a verdict of not guilty. See Boston 
News, April 18, 1893. (Not officially reported.) 
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So much for penalties imposed upon those promoting the en- 
trance of contract laborers. The laborers themselves, if found 
upon arrival to be such, are to be sent back to the countries 
whence they came, if possible upon the ship which brought them. 
The cost of their return, as well as of their maintenance while on 
land, is to be paid by the owners of the vessels bringing them in. 
The refusal to receive back the immigrants upon the vessel, the 
neglect to detain them on board, or to return them whence they 
came, and to pay the cost of maintenance, are all misdemeanors, 
and the master, agent, consignee, or owner is liable to a fine of 
three hundred dollars for each offence. The vessel cannot clear 
from any port while such fine is unpaid.} 

Persons found within a year after entering the United States to 
have evaded the contract labor law, may be returned at the expense 
of the person, vessel, company, or corporation bringing them; if that 
cannot be done, they are to be returned at the expense of the 
United States.2, The Secretary of the Treasury, if satisfied that 
any person has entered the country in violation of the law, may 
authorize the arrest and return of such person, and his determina- 
tion is conclusive and cannot be reviewed by the courts upon peti- 
tion for habeas corpus.4 

Let us now consider what criticisms upon the laws, as above 
set forth, have been made by those practically engaged in the 
enforcement of them. W. D. Owen, Superintendent of Immigra- 
tion, in his report for 1892, said, p. 10: “It is safe to predict that 
another year of vigorous prosecutions of violators at the courts, 
and the detection and return of the laborers at our ports, will make 
imported laborers substantially a thing of the past.” He also ob- 
serves that since the passage of the act of March 3, 1891, “ Ameri- 
can advertisers in foreign countries have ceased offering a promise 
of employment, but otherwise continue advertisements as before.” 
Herman Stump, in his reports for 1893 and 1894, said: “I cannot, 
however, refrain from expressing a hope that Congress will, at an 
early date, carefully revise and re-enact the laws upon the subject, 





1 Act March 3, 1891, § 10. See Act Feb. 23, 1887, § 8. 

2 Act March 3, 1891, § 11. 

3 Act Oct. 19, 1888. 

* Re Howard, 63 Fed. Rep. 263; U.S. v. Arteago, 68 Fed. Rep. 883; Re Fong Tue 
Ying, 149 U. S. 698. If, however, the warrant from the Secretary is defective, and the 
immigrant is therefore held prisoner without authority, as where the name of the im- 
migrant or any similar name is not in the warrant, he may be released upon adeas 
corpus. U.S.v. Amor, 68 Fed. Rep. 885. 
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making them more certain, explicit, and comprehensive, and giving 
additional remedies to insure the enforcement thereof.” In the 
report for 1894 he adds, p. 14: “ This [increased number debarred 
in 1894] proves conclusively that the work is becoming more 
efficient, and that those who attempt to come in violation of law 
may anticipate deportation with a greater degree of certainty.” 

The special Immigration Investigating Commission of the 
Treasury Department which reported in 1895 says, in its report, 
p. 20: “It is now very rare for employers to attempt to import 
contract laborers in large gangs as they did formerly, A large 
proportion of those debarred of late years have been single work- 
men, and it is safe to say that a majority of them belonged to the 
best class that apply for admission to this country. Contracts 
were made for them by friends or relatives who wished to bring 
here those they had left at home, and who were prudent enough 
to secure work for them before doing so. . . . The experience of 
the immigration officials, which has been confirmed by the investi- 
gations of the commission, has shown that the present law is not 
of itself sufficient fully to accomplish the object of its enactment. 
Its strict enforcement in individual cases occasions great hardships, 
while, on the other hand, many who should be deported escape, 
and the employers who contract for them cannot be prosecuted by 
reason of its defects.” 

The Report of the Investigating Commission makes the follow- 
ing, among other suggestions : — 

1. That some provision be made for regulating the immigration 
of cheap transient labor from contiguous countries, 

2. That the original contract labor act of 1885 be amended so 
as to forbid the encouragement of immigration “by any undertak- 
ing or promise of employment upon arrival in the United States,” 
or under any contract, etc. It will be noticed that this recom- 
mendation is intended to meet the decision of the courts above 
referred to, namely, that the contract must be complete before the 
immigrant lands in the country. Under the present law the immi- 
grant may be deported and the employer get off, because the 
immigrant is often the only witness to the contract. The sug- 
gestion is to make soliciting on the part of the employer an offence 
without requiring proof of any contract. 

3. It is also suggested that relatives of intending immigrants 
already in the United States, and not more remote than first 
cousins, should be allowed to make contracts for the immigrants 
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for work in their own business and under their own supervision, 
putting the burden of proving a compliance with the law upon the 
immigrant and his relative. 

4. To extend the time for returning those found to have entered 
in violation of law to two years. 

In the foregoing article I have not attempted to argue the wis- 
dom or unwisdom, justice or injustice, of the contract labor acts, 
but to state their chief provisions and some of their most con- 
spicuous defects. It seems certain that they have to some extent 
remedied the evils for which they were originally designed as a 
cure, and it is equally certain that their repeal would be strenu- 
ously contested by the labor organizations of the country. 

Prescott F. Hall. 
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THE CREATION AND TRANSFER OF SHARES 
IN INCORPORATED JOINT-STOCK 
COMPANIES’ 


HE shares in every incorporated joint-stock company are orig- 
inally created by the issue of certificates by the corporation. 
These certificates are issued in performance of a duty imposed by 
law upon the corporation, and they are issued to persons who have 
become entitled by law to have that duty performed in their favor, 
z. é., have become entitled to be shareholders in the corporation. 
No person, therefore, can possibly become an original shareholder 
until this duty has been performed in his favor, however clear his 
right to be such shareholder may be. Moreover, what is thus true 
of original shareholders is also true of all subsequent shareholders, 
namely, that a certificate from the corporation can alone make them 
shareholders; that without a certificate they can have no more than 
aright to be shareholders. If it be asked why an original share- 
holder cannot transfer his shares to whom he pleases, the answer is 
that shares in a joint-stock corporation are creatures of the law, and 
that the law does not make them transferable by their owners. 
Accordingly, a certificate of such shares does not run like nego- 
tiable paper, either to bearer or to order; nor, like a deed of real 
estate, to the person named, his heirs and assigns; nor, like an as- 
. signment of personal property, to the person named, his executors, 
administrators, and assigns; but simply declares that the person 
named is the owner of so many shares. 

If it be asked how the corporation, after issuing certificates for 
all the shares authorized by law, can issue any more certificates, 
the answer is, first, that any shareholder may surrender his certifi- 
cate to the corporation, and thus extinguish the shares which it 
represents, and thereupon he will be entitled to have a new certifi- 
cate for the same number of shares issued to any person designated 
by him; secondly, that, when a natural person to whom a certifi- 





1 The following observations were prepared merely as a part of a lecture on the 
cases of Dolder v. Lord Huntingfield, and St. Didier v. Lord Huntingfield, 11 Ves. 283, 
Cas. in Eq. Pl. 241. It then occurred to the writer that it would be a convenience to 
the class to have them printed in the HARVARD LAW REVIEW. He did not expect 
them, however, to occupy a more conspicuous place than among the Notes which 
follow the leading articles. That they are printed in this place is due entirely to the 
unsolicited kindness of the Editor. 
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cate has been issued dies, or an artificial person to whom a cer- 
tificate has been issued ceases to exist, the shares represented by 
such certificate become extinguished by operation of law, and there- 
upon the representative or successor of such person becomes en- 
titled to a new certificate for the same number of shares. Is such 
representative or successor also entitled to have the new certificate 
issued, not to himself, but to such other person or persons as he 
shall designate? In short, can he assign his right to have a new 
certificate issued? Without undertaking to say that a right to 
have a duty performed is always assignable, there is no doubt that 
it is so in many cases. For example, there is no doubt that the 
right of a legatee to have his legacy paid, or the right of one of 
the next of kin of a person who has died intestate to receive his 
distributive share of the personal estate of the latter, is assignable. 
So a tithe-owner may clearly assign his right to have the tithes set 
out by the tithe-payer. Indeed, in every case where the owner of 
property is entitled as such to have some duty performed in respect 
of such property in order to render his enjoyment of it more per- 
fect and complete, he can of course, by transferring the property, 
also transfer the right to have the duty performed; and if the right 
to have a certificate of shares issued does not belong to this cate- 
gory, it is only because the performance of this duty is a condition 
precedent to the existence of the shares, and so of course to the 
ownership of them. But the same thing is true of a legacy ora 
distributive share; for all that the legatee gets from the testator’s 
will is the right to have the duty of paying the legacy performed 
by the executor, and the performance of that duty is what vests in 
the legatee the property in the legacy; and, in like manner, all 
that a next of kin gets from the Statute of Distributions is the 
right to have the personal property of the intestate divided among 
the next of kin. So also a tithe-owner does not acquire title to his 
tenth part until it has been severed from the other nine parts by 
the tithe-payer, z. ¢., until the latter has performed the duty of setting 
out the tithes. 

Moreover, when shares in an incorporated joint-stock company 
are sold, all that the buyer gets from the seller is the right to 
have the duty of issuing a new certificate in exchange for the old 
one performed by the corporation. Accordingly, the seller delivers 
his certificate to the buyer, in order that the latter may be able to 
perform the condition of surrendering it to the corporation, The 
seller also delivers to the buyer what purports to be a transfer of 
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the shares themselves, with a power of attorney to transfer the 
same on the books of the corporation, but what is in truth only a 
transfer of the right to have a new certificate issued on the surren- 
der of the old one, and a power of attorney to transfer that right 
on the books. On the delivery of these two documents to the cor- 
poration, the buyer is entitled to a new certificate, and if it be 
refused, he may file a bill to compel the issue of it. 

When a shareholder, being a natural person, dies, or, being an 
artificial person, ceases to exist, his representative or successor is 
entitled to a new certificate unconditionally. He is not bound to 
surrender the old certificate, for that has ceased to be operative ; 
and he is not bound to produce an assignment from the former 
shareholder, for he has acquired his right by operation of law. 
Moreover, if he assign his right to receive a new certificate, his 
assignee is entitled to such certificate on producing the assign- 
ment, with a power of attorney to make the assignment on the 
books. He is not bound to produce and surrender the old certifi- 
cate, for the reason just stated. 

So far, therefore, from there being any doubt as to the assign- 
ability of a right to have a new certificate issued, the truth is that 
it is only by the transfer of such right, either by the act of the 
shareholder or by operation of law, that the shares themselves can 
be transferred ; and what is called a transfer of shares on the books 
of the corporation is only a transfer of the right to have a new cer- 
tificate issued. 

It will be seen, therefore, that there is a striking analogy between 
shares in a corporation and copyhold land; for a title to the latter 
can be obtained only by grant from the lord of the manor, all of 
whose grants, moreover, cease upon the death of the grantee, the 
representative of the latter having no more than a right to call 
upon the lord for a new grant, and a grantee can transfer his 
interest only by surrendering it to the lord, and procuring him to 
grant it anew. 

What has been said of shares in corporations is also true in 
England of stock in the public funds. Therefore, the plaintiff in 
St. Didier v. Lord Huntingfield, as well as the plaintiffs in Dolder 
v. Lord Huntingfield, stated a good case against the Bank of Eng- 
land and the South Sea Company, at least so far as regards the 
questions above considered; but the relief to which they were 
respectively entitled was not to have the stock transferred, but to 
have new certificates issued to themselves. C. C. Langdell. 
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THE Zota TRIAL. — In the year 1894, Alfred Dreyfus, a captain in the 
French Artillery and attached to the general staff, was found guilty by a 
court-martial of furnishing secret information concerning French military 
affairs to a foreign power. In consequence he was degraded before the 
army and sent to a life imprisonment. The evidence on which he was 
convicted, so far as was made known to Dreyfus, his counsel or the pub- 
lic, was a memorandum or Jordereau which announced the transmission 
of despatches containing the secret information to agents of the foreign 
power. It came to be believed by many that the real basis of the convic- 
tion was another document or documents not revealed to the prisoner or 
his counsel. In 1896 Colonel Picquart, on strength of a resemblance of 
handwriting, charged Major Esterhazy with being the author of the dorde- 
vreau. A court-martial was instituted, before which Esterhazy was tried 
and acquitted. M. Emile Zola, ina letter published in a Paris newspaper, 
the Aurore, discussing these proceedings, stated that the Esterhazy court- 
martial acquitted the accused by order of General Billot, the Minister of 
War. On February 7th of this year the trial, before the Assize Court 
of the Seine, of M. Zola and M. Perreux, the publisher of the Aurore, for 
defamation of the court-martial, began on plaint of the Minister of War, 
under a section of the Press Law covering such a case. 

M. Zola undertook to justify his statement on the ground that it was 
true. The technical and exact issue of the trial was then whether the 
Esterhazy court-martial acquitted the defendant by order of the Minister 
of War. But behind this were questions which could hardly fail to arise. 
Did the Esterhazy court-martial acquit legally? Did the Dreyfus court- 
martial convict illegally? And back of these questions was one only 
remotely connected, though unfortunately insisted on by the defendant. 
Was Dreyfus guilty? It will be seen that the prosecution had, from a 
legal point of view, a decisive advantage. The issue before the jury was 
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not the issue intended to be raised. In explanation of this, however, it 
must be noticed that if M. Zola had not been willing to put himself tech- 
nically in the wrong by saying rather more than he meant, in all likelihood 
he would never have been tried, and so would have lost the possibility of 
doing indirectly what there was no hope of doing directly ; that is, bringing 
to light the methods of the courts-martial. 

The court decided that the evidence should be strictly confined to the 
Esterhazy court-martial, and that the Dreyfus affair should not be touched 
upon. In carrying out this conceivably proper decision, however, the court 
were not entirely consistent. The defence were kept well within bounds, 
it is true, but witnesses for the prosecution were freely permitted to assure 
the jary that Dreyfus was guilty. In fact this discrimination on the part 
of the court gave opportunity for the most dramatic incident of the trial, 
which occurred towards its close and turned the tide that was beginning 
to run in spite of everything in favor of the defendant. The generals, who 
from the first were allowed to “ cast their swords into the scales of justice,” 
executed a brilliant up de théatre. This was when General de Pellieux an- 
nounced to the jury that Dreyfus was guilty beyond shadow of a doubt, and 
that this was amply proved by a document which he had seen ; namely, a 
letter from one foreign military af/fachz to another containing words to this 
effect : “ Do not say anything of our dealirgs with affe canaillz de D .. .” 
On the following day General de Boisdeffre was allowed to reiterate the 
testimony of General de Pellieux. When M. Labori, Zola’s counsel, rose 
to question the generals he was forbidden to do so on the ground that the 
subject-matter of their testimony was outside the scope of the court's in- 
quiry. It should be noted that this document was not shown to be the 
secret document on which it was claimed that Dreyfus was convicted. 

The most striking general features of the case may be summed up in a 
paragraph. ‘The witnesses told the jury what they knew of the matter, 
what they had heard about it, and what they thought about it The 
manner of giving evidence in many cases can be described only as speech- 
making. M. Jaurés, and the venerable M. Gremiaux, a professor in the 
Ecole Polytechnique, harangued the jury in behalf of the defendant ; 
General de Pellieux several times made speeches to the jury of a highly in- 
flammatory character appealing to their patriotism, their generosity, their 
hopes and their fears. The witnesses usually commented freely on the 
evidence, drew inferences and argued. General also was the questioning 
of witnesses by each other. M. Zola too, questioned the witnesses and 
made suggestions to the court. There was no case where a witness was 
compelled to answer. The counsel gave evidence to the jury without 
varying their character as counsel. Perhaps the most remarkable feature 
of all was the attitude of the military witnesses. Attending because they 
were compelled by the court to do so, they answered questions only when 
they pleased, and though apparently holding themselves above and free 
from any duty to a civil tribunal, yet dominated the trial and were the 
most potent factor in it. 

It was impossible for the jury to bring in any other verdict than 
“Guilty.” On the technical issue it was a correct result. It is the im- 
pression of the writer that the results reached by the courts-martial were 
just also. 

On the other hand it is an almost irresistible conclusion from the report 
of the Zola trial, that all three trials were illegally conducted even accord- 
ing to French law. This does not leave out of consideration that the first 








BRE ee ret. eee eee 





Jeet Ven i 


ee all 


easy Perel 


| 





NOTES. 541 


two tribunals were courts-martial, and that an extraordinary course to a 
certain degree is proper when state and military secrets are involved. It 
was abundantly proved in the Zola trial, not by the defence, but by wit- 
nesses for the prosecution, that Dreyfus was convicted either on plainly 
insufficient evidence, namely, the ordercau, or on illegal evidence, namely, 
a secret document not disclosed to himself or his counsel. It was abun- 
dantly proved by the same witnesses that the Esterhazy court-martial, out 
of respect for the chose jugée ot for other reasons, did not try the accused 
at all. Until the Cour dz Cassation has passed on the exceptions taken to 
the conduct of the Zola trial itself. it may be unwise to say that that too 
was on its face illegal, but such is the writer’s conviction. If it is permitted 
to point out a conclusion when it appears to be so obvious, it may besaid 
that judging from these trials, the French people either fail to distinguish 
between a just result legally reached and a just result reached illegally ; 
or if they perceive the distinction, consider it as a matter of indifference. 
Probably the latter statement 1s the truer one. The contrast to Anglo- 
Saxon legal ideas is glaring. Conceivably a neutral party might prefer one 
idea or the other. The Anglo-Saxon may be pardoned for viewing the 
comparison with complacency. 


ARREST Os A Ban Piece. — An ancient right, notable by reason of the 
infrequency with which it is exercised at the present day. is illustrated 
in the case of Von der Ahés Pdition (reported in the Pittsburg Com- 
mercial Gazette, Feb. 12, 1898). Von der Ahe was the defendant in an 
action on a debt in the State of Pennsylvania, and had been admitted to 
bail. The case went against him, but he had gone into the State of 
Missouri, and refused either to pay or to give himself up. His bail find- 
ing himself liable, took forcible measures to bring the principal to Penn- 
sylvania in order to surrender him. He employed a detective, who 
arrested Von der Ahe in St. Louis, Mo., and brought him to Pittsburg. 
Von der Ahe thereupon applied to Judge Buffington of the Federal court 
for a writ of habeas corpus, but the court justified the seizure and re- 
manded the petitioner to the custody of his bail. 

The right of a bail to arrest the body of his principal, although at first 
sight anomalous, is consistent with the early conception of the relation- 
ship between the parties. The bail has been looked upon as the princi- 
pal’s gaoler, and the principal when bailed has been deemed as truly 
imprisoned as if he were still confined by bolts and bars. The bail may 
discharge himself whenever he pleases by surrender of the principal ; to 
this end he can imprison him, pursue him, arrest him on Sunday or on 
his way to court in another suit. He can even break into his house to 
take him; and he may make the arrest either in person or by agent. 
“ The bail have their principal on a string, and may pull the string when- 
ever they please and render him in their discharge.” Anonymous, 6 
Mod. 231. Any liberty, therefore, allowed to the principal is by the in- 
dulgence of his bail, and as was said by Lord Hardwicke in 2x parte 
Gibbons, 1 Atk. 237, to “ prevent a person who has been so kind as to give 
the principal his liberty from taking him up in discharge of himself would 
be very hard.” 

The authority of a bail over his principal being virtually that of a 
gaoler over a prisoner, the further question is raised whether this relation- 
ship follows the principal beyond the limits of the State where it arises. 
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The argument was strongly urged in the present case that the arrest was 
by process of court, and could properly have been made only within the 
jurisdiction of the court where the original suit was brought and the bail 
piece issued. This argument, however, is untenable ; for the bail piece, 
unlike a sheriffs writ, is not the authority by which the arrest is made. 
The relation subsisting between the parties is the authority for the arrest, 
and the bail piece is merely evidence of that relation. No good reason 
can be suggested why this relation, like that of master and servant, or 
husband and wife, should not be maintained in any State or jurisdiction. 
That it is so maintained has been decided by the United States Supreme 
Court, and this view is supported by all competent authority. Zaylor v. 
Taintor, 16 Wall. 371 ; Commonwealth v. Brickett, 8 Pick. 237. 





Rewicious LIBERTY UNDER THE FEDERAL CONSTITUTION. — Except 
in the case of Reynolds v. U. S., 98 U. S. 145, where it was held that 
the Mormons were not constitutionally entitled to practise polygamy, 
the first clause of the First Amendment to the Constitution of the United 
States, providing that “Congress shall make no law respecting an estab- 
lishment of religion or prohibiting the free exercise thereof,” has never 
been fairly brought up for judicial construction, until a recent case in the 
Supreme Court of the District of Columbia. In this case, Bradford v. 
Roberts (reported in 26 Wash. Law Rev. 84), the Court restrained the 
application of public funds to the construction of a building on the 
grounds of the Providence Hospital in Washington. Congress had 
appropriated money for a building, to be erected on the grounds of a 
hospital within the District of Columbia, at the discretion of the commis- 
sioners of the District; and the commissioners made an agreement with 
the directors of this institution, which was under Roman Catholic con- 
trol, to construct the building on their grounds, to put it under their 
management, and to pay them for the sick that might be sent there by the 
District. That this agreement was beyond the authority of the commis- 
sioners is made to appear clearly from the appropriating act, which con- 
tains a section declaring that it is against the policy of the government to 
make any appropriation in aid of a sectarian institution. Apart from 
this express restriction, however, it was held that the agreement was 
unconstitutional. For this decision no judicial precedent is quoted, nor 
any authority except two messages of President Madison vetoing acts 
passed by Congress for the benefit of religious societies, as in conflict 
with the first Amendment. The first of these acts seems to have 
amounted to little more than a grant of corporate privileges to a church 
and the prescription of various regulations as to its management. Con- 
gress, however, has frequently incorporated churches and sectarian in- 
stitutions, nor can any objection be taken to such charters so long as all 
regulations contained in them are construed as affecting merely the secular 
affairs of the corporation. There seems to have been no sufficient ground, 
therefore, for the veto in the case of this act. The second act was 
simply a grant of land to a church, and presented a case somewhat 
similar to that of Bradford v. Roberts. That the second veto and the 
decision of this recent case were alike correct seems clear. It may be 
said that in the case under discussion the money was to be expended 
not so much for the benefit of the institution as for the benefit of the 
District whose sick poor people, according to the agreement, were to be 
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received there. The directors of the institution, however, would cer- 
tainly acquire an interest in the building, and have possession and control 
of it, as well as the spending of the money which might be paid by the 
government for the care of the sick. If this use of public money were 
allowed, it would form a sufficient precedent for appropriations to any 
sort of sectarian institution which could be made the instrument of 
public charity; and such appropriations would very easily afford 
opportunities for discriminations entirely against the spirit of the Con- 
stitutional provision. To connect the administration of public charity 
with any organization under sectarian control is a step in the direction of 
an establishment of religion. 

What Congress would be restrained from doing under the first Amend- 
ment can best be conjectured from a comparison of the numerous cases 
which have arisen under similar prohibitions in State Constitutions. The 
language of these Constitutions, though often much more explicit in for- 
bidding aid to sectarian institutions, would not seem to cover any more 
ground than the general words of the Federal Constitution. As the State 
courts have almost always been very strict in condemning any sort of 
State aid to a school or charity under the control of any religious sect, 
so also it seems likely that the Federal courts, if occasion shall arise, will 
be strict in applying the prohibitions of the First Amendment. 


Givinc A JUDGE THE Liz,—An interesting point in the law of con- 
tempt was recently passed upon by the Supreme Court of California in 
the case of McClatchy v. Superior Court, 51 Pac. Rep. 696. While a cause 
was on trial in the Superior Court, a newspaper in the town published 
what purported to be the testimony of one of the witnesses. On seeing 
the article the judge stated from the bench that it was entirely false and 
a gross faorication, to which the newspaper, in its afternoon issue of that 
day, replied that the judge, “ a prejudiced and vindictive Czar,. . . knew 
that the statement made in the Zee was essentially correct . . . when he 
shamelessly and brazenly declared it to be a gross fabrication.” On being 
charged with contempt of court, the editor, at the hearing, desired to in- 
troduce witnesses to show that the report of the testimony in the Bee was 
correct. This the judge refused to allow, but permitted the defendant to 
show that the publications were made without malice. The defendant 
declined to avail himself of such privilege, and was adjudged guilty of 
contempt. On certiorari, the majority of the Supreme Court held that the 
refusal to permit defendant to prove the truth of the first publication 
denied to him his constitutional right to be heard in his own defence. 
The gravamen of the charge, say the court, was the alleged false 
character and wrongful intent of the first publication, to which charge 
proof that the report was true and without malice would constitute a com- 
plete defence. Three judges dissented, and their views are expressed in 
a strong opinion by Harrison, J. 

It would seem that the grounds of the dissent were well taken. As 
Justice Harrison pointed out, it was not the report of the testimony that 
constituted the offence, but the subsequent publication stating that the 
judge knowingly lied, and attempting to make him accept the newspaper’s 
version of the testimony. Assuming that version to have been correct, 
it certainly se.ms that the language of the second article tended to preju- 
dice the judge as well as the public on the merits of the cause on trial, 

71 
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reflected on the tribunal, and thus embarrassed the administration of jus- 
tice. If the newspaper wished to vindicate itself against a false charge, 
it might perhaps have simply reasserted the truth of its first report, or 
better yet, have waited for vindication till the trial was over; but to state, 
during the trial, that the judge knowingly lied was not a_ justifiable 
method of defending its reputation. If then the truth of the first publi- 
cation was irrelevant to the charge, it can hardly be said that the defend- 
ant was denied a constitutional right in not being permitted to set up 
such a defence. 





SraTE CONTROL OF INTERSTATE COMMERCE. — The line between the 
permissible and the unpermissible in State legislation affecting interstate 
commerce becomes at times vague and indistinct. The fundamental reason 
for this uncertainty lies in the difference of opinion among authorities as to 
the interpretation of that clause in the United States Constitution which 
gives to Congress the power to regulate commerce between States. One 
view, expressed by Chancellor Kent, and commended by its simplicity, 
is to the effect that until Congress acts a State may pass any laws it 
pleases in regard to commerce. This view has not been taken by the 
Supreme Court; and the contrary doctrine now obtains, that Congress 
has exclusive power to regulate interstate commerce, and that even when 
Congress does not act no State can take the power to itself. Practical 
necessity, however, early compelled a modification of this broad doctrine ; 
and many State laws are supported under the guise of the police power of 
the State. The limits of this police power have been difficult of defini- 
tion; and they have been strained or contracted accordingly as the Court 
has felt more or less strongly the pressure of the doctrine of Chancellor 
Kent. 

In this doubtful condition of the law, the recent case of Chicago, M. & 
St. P. Ry. Co. v. Solan, 18 Sup. Ct. Rep. 289, is interesting. An Iowa stat- 
ute, providing that no contract shall exempt from the carrier’s liability any 
corporation carrying persons or goods by rail, was applied by an Iowa 
court to a contract of interstate commerce, the carrier being held to full 
liability for an accident happening in Iowa. In holding that the statute 
so applied was not unconstitutional as an attempt to regulate interstate 
commerce, the Court acts consistently with a line of other decisions which 
hold that a State may prescribe rules for the construction and regulation of 
railroads crossing its territory. Smith v. Alabama,124 U.S. 465. Yet 
these decisions are hardly in accord with the reasoning in certain other 
cases. ‘The general rule which has been laid down is that matters con- 
cerning interstate commerce which demand uniform regulation throughout 
the nation are beyond the scope of the police power of the State, while 
matters susceptible of a local treatment are within the scope of that power. 
This rule, however, has not been followed out with entire consistency. 
It was strained in putting a limitation of the police power in Leésy v. 
Hardin, 135 U.S. 100; the regulation there in question of sales of 
liquor brought from one State into another, even in the original package, 
seems to be a subject more fit for local than for national control; but 
the State law was held unconstitutional. In the present case, on the other 
hand, the rule is strained in the opposite direction in favor of the State 
power. ‘The regulation of the contracts made by carriers engaged in inter- 
state commerce would seem to be a particularly apt subject for a uniform 





NOTES. 545 


national law; in fact, in the case of Hall v. De Cuir,95 U. S. 485, 
the Court declared uniformity in the rules governing carriers to be not 
only desirable, but necessary. The decision, therefore, is hard to recon- 
cile with the general rule already stated, without modifying the rule in the 
interest of State laws deemed necessary for the protection of life or prop- 
erty within the State. The rule with its modifications thus forces the 
principle that Congress has exclusive power over interstate commerce to 
assume a meaning very different from the obvious one. ‘The conclusion, 
however, that is reached in the present case is satisfactory ; and so far as 
it is at variance with the principle of the exclusive power of Congress, it 
indicates a growing feeling in favor of the contrary view. 





Verpict BY INCOMPETENT JURORS.—The validity of a verdict ren- 
dered by a jury some of whose members are incompetent by statutory 
regulations, has long been the subject of conflicting adjudications in this 
country. Beginning with the early Maryland case of Shaw v. Clarke, 
3 H. & McH. 101, it was certainly the prevailing opinion during the first 
half of this century that if one of the jurors was an alien, or under age, 
or lacked any other of the statutory requirements, he was a “ non-juror,” 
and his presence vitiated the whole panel and the verdict. The statutes 
were strictly construed, and incompetency absolutely disqualified a juror 
irrespective of any challenge from either party in the action; for, it was 
said, it is the duty of the State to put competent jurors in the jury-box, 
and the parties have a right to presume that the officers of the State will 
perform their duty. In recent years, however, the tide of authority has 
turned, and any incompetency of jurors is held to be only cause for chal- 
lenge. If a party is cognizant of any incompetency and does not chal- 
lenge, or even if he fails to examine a juror properly, he is held to have 
waived his right to object to the competency of the jury, and the verdict 
will not be set aside unless manifestly unjust. To this effect was a 
recent case decided in the Supreme Court of Iowa, State v. Pickett, 73 
N. W. Rep. 346. 

It is apparent that many considerations of convenience and public 
policy combine to support this later view. To permit a verdict to be set 
aside and a new trial granted whenever one of the litigants has failed to 
examine the jurors, is to waste the time of the court, increase the ex- 
penses of the parties and the State, and delay the ends of justice. On 
principle, too, this view may be supported. To say that there is a duty 
on the part of the State to put competent jurors in the jury-box, and that 
the parties may presume such jurors are competent, seems scarcely con- 
sistent with the spirit of the statutes which give the parties a right to ex- 
amine and challenge the panel. If the parties may rely on the jurors 
being competent, of what significance are the provisions giving a right to 
challenge? As the Iowa court said, “The State makes no guaranty as to 
the competency of the jurors, but says to the litigants,‘ Examine for your- 
selves.’”’ ‘Ihere seems to be no injustice in such a practice. That “a 
verdict of a jury of deaf-mutes would be valid if defendant failed to ex- 
ercise his right to challenge,” as has been objected, would be scarcely pos- 
sible, since, by the weight of authority in England and this country, the 
judge will exercise his discretion and set aside such a verdict as being 
manifestly unjust. 
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ConFLict OF Divorce Laws.—JIn the case of Jn re Stull’s Estate, 39 
Alt. Rep. 16, recently decided by the Supreme Court of Pennsylvania, a 
man was divorced for adultery in Pennsylvania, where a statute forbade 
his marrying the paramour while his former wife lived. To evade this 
statute, the parties went to Maryland, and there contracted a marriage 
valid by the laws of that State ; and they then returned to Pennsylvania. 
On the husband’s death, the widow demanded administration of his estate, 
but the court refused her application. In deciding thus, the court must 
have taken one of three positions. 

In the first place, they may have recognized the marriage as valid in 
both Pennsylvania and Maryland, but refused to give the widow the 
benefit of the inheritance laws because of the way the marriage was 
contracted. This would seem an untenable view, for the statute declares 
without qualification that wives are entitled to letters of administration. 
Nor does this seem to be the real ground of the court. 

Secondly, the court may have held the parties married in Maryland, 
but not in Pennsylvania. This would seem to require something in the 
nature of a divorce to occur when the parties crossed the border. Buta 
statute expressly declaring that such marriages shall become void when 
the parties enter the State would be necessary to give the return this 
effect ; and the statute in question merely forbids such marriages. 

The last position is the one on which the court probably relied ; namely. 
that from the standpoint of a Pennsylvania tribunal there was no marriage 
in either State. To support this, they say, first, that the marriage was 
contrary to the statute. The statute, however, is in terms a mere com- 
mand not to marry, and it seems unreasonable to imply an incapacity to 
do an act from the fact that it is forbidden. Secondly, they rely on fraud 
of the statute. But fraud, though punishable, cannot prevent the fact of 
marriage occurring, nor ought the court on such a ground to disregard a 
status actually created. Finally, they say that some marriages are so 
offensive to the community that the court will be justified in refusing to 
recognize them. As authority, they mention cases of incestuous mar- 
riages. But as no civilized State allows these, a refusal to recognize 
them can lead to no conflict. They also rely on the cases where courts 
acting under a statute have refused to recognize marriages between near 
relations, or between whites and negroes. These cases, are, perhaps, 
unwarranted exceptions to the general rule that marriages recognized 
valid by the country where solemnized must be recognized everywhere. 
But they rest, at all events, on the ground that the statute binds the 
courts to consider these marriages as contrary to the law of nature, wher- 
ever solemnized. It seems impossible, however, to say that a marriage 
such as took place in this case was contrary to the law of nature. To set 
up the sense of propriety of the community as the standard of validity for 
foreign marriages, is a long step beyond even these authorities, and 
would seem to lead to a very undesirable conflict of marriage laws. 





IMPLIED WARRANTY IN SALES OF Foop.— The American law on this 
subject is clearly brought out by two recent decisions. In the first, Hanson 
v. Hartse, 73 N. W. Rep. 163 (Minn.), it was held that when a diseased 
steer was sold to a retail butcher, who relied on personal examination, 
there was no implied warranty that the animal was fit for food. In the 
other, Wiedeman v. Kelly, 49 N. E. Rep. 210 (Iil.), i¢ was held that when 
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a retail butcher sold diseased meat to a customer for immediate con- 
sumption there was a warranty of wholesomeness, whether the buyer relied 
on his own judgment or on that of the seller. The fundamental prin- 
ciples on this subject are that when the buyer relies on the judgment of 
the seller a warranty will be implied, but when he relies on his own judg- 
ment it will not. ‘lhe first case was decided strictly on these principles, 
and is good law in both England and America. The second, on the other 
hand, is an instance of the departure by most of our courts from the 
uniform application of these principles which is the English practice. 
Our courts say that while the general rule is doubtless as above stated, © 
and applies to the case of sales of food from dealer to dealer, and from 
private individual to consumer, yet in the case of sales from dealer to 
consumer there is an exception, and there a warranty will always be 
implied, no matter whose judgment is relied on. It is hard to find on 
exactly what ground these decisions rest. The authorities relied on seem 
for the most part to run back to a statement of Blackstone that a seller 
of corrupt victuals is liable in deceit, and to some English cases which 
hold the seller responsible in tort because the act of selling was a statu- 
tory crime. Neither of these sources give any support to the idea of 
a warranty. Accordingly it would seem that the American rule must rest 
wholly on the uncertain ground that it is necessary to the health of the 
community. Now in many of the cases which the American rule decides 
to-day a like result could be reached under the English rule. Though the 
buyer may, by inspection, tell that the meat is beef and not mutton, it is 
practically impossible for him to discover the germs of disease, and he 
must rely wholly on the seller to show him the meat of a healthy animal. 
In such cases an implied warranty of soundness might well be found 


without resort to any exceptional doctrines, and notwithstanding the gen- 
eral statement by the courts that in a purchase with inspection the buyer 
takes the risk of all latent defects. As to those cases where the result 
reached by the American rule does conflict with the fundamental principle 
of warranty, it would seem much better for the courts to leave the protec- 
tion of the public health to the legislature. 





No INSURANCE AGAINST SuIcIDE.— That no recovery could be had on 
a policy of life insurance, when the insured person had taken his own life, 
would probably appear to the mind of every layman an evidently sensible 
conclusion. The legal intellect, as it would seem from two recent cases, is 
not so easily satisfied. In the case of Ritter v. Mutual Life Insurance Co., 
18 Sup. Ct. Rep. 300, the plaintiff’s testator insured his life for the benefit 
of his estate in the defendant company, and afterwards having fallen into 
hopeless financial embarrassments, deliberately killed himself, with the 
purpose of securing the discharge of his liabilities by means of the insur- 
ance money. The opinion of the whole court, delivered by Mr. Justice 
Harlan, denies the liability of the company for two reasons. In the first 
place, they say, the contract was not intended to cover the risk of death 
by suicide, against which the company would certainly have refused to 
insure expressly. This method of reasoning, however, is not always safe, 
for there are many risks undeniably covered by an unqualified policy 
which the company would refuse to undertake if they were called to its 
notice and required to be expressly mentioned. It is the fair meaning of 
the words used, not the particular contingencies which happen to be actu- 
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ally in the minds of the parties at the time of making the contract, which 
must determine the liabilities of the defendant. It may be said that sui- 
cide is not within the fair meaning of the terms, but certainly it is within 
the literal meaning, and insurance contracts are strictly construed. Much 
the better reason for the decision, and one well supported by authority, is 
that the law will not allow a recovery in consequence of act of self-de- 
struction, whether or not the parties intended that there should be such a 
recovery. The standard authority on this point is Fauntleroy’s Case 
(Amicable Society, etc. v. Bolland, 4 Bligh, N. R. 194, 211), where it was 
held that the insurer was not liable on the death of the insured by the 
hands of justice. The reasoning of that case is perfectly applicable to 
this one, and is simply to the effect that the law will not allow an action 
to be maintained, because to do so would offer to desperate men a temp- 
tation or encouragement to commit suicide or do something to get them- 
selves hanged. The reality of this danger is strikingly illustrated by the 
facts of the present case. 

A still more recent case, on the other hand, while noticing the decision 
above discussed, comes to an opposite conclusion on the strength of a 
distinction that would seem to be of doubtful validity. The Pennsylvania 
Supreme Court, in Morris v. State Mutual Insurance Co., 39 Atl. Rep.52, 
decided with little discussion that if a life-policy is made payable to a 
man’s wife, instead of his estate, the wife is not prevented from suing for 
the money by the fact that he killed himself. For this proposition the 
court quote two New York cases, in both of which the reasoning is ex- 
tremely brief and unsatisfactory, proceeding apparently on the theory that 
suicide can prevent recovery only as a breach of an implied condition, 
which breach not being in this case the act of the plaintiff, the beneficiary, 
ought not to be a bar to her action. Now if the contract never did, nor 


could, cover the risk of suicide, no question of conditions is raised, and 
the identity of the beneficiary makes no difference. Every consideration 
of public policy would seem to go as strongly against recovery by a wife as 
against recovery by an executor. A man is at least as likely to kill himself 
for the benefit of his wife as for the benefit of his creditors. 





ASSIGNMENT OR BILL OF EXCHANGE?—Some legal writers maintain 
with much spirit that the holder of an uncertified check should be allowed 
to sue the bank upon which the instrument is drawn, if the bank, having 
sufficient funds of the drawer in its hands, refuse to pay. Various theo- 
ries are advanced in support of this proposition ; perhaps the view most 
earnestly insisted upon is that the check operates as an equitable assign- 
ment fro tanto of the fund against which it is drawn. ‘The late cases of 
Niblack v. Park National Bank, 48 N. E. Rep. 438 (Ill.), and House v. 
Kountze, 43 S. W. Rep. 561 (Tex.), respectively uphold and deny the 
correctness of this contention. 

It is settled law that the relation between a banker and his customer 
is that of debtor and creditor; and unquestionably the customer may 
quite as properly assign this claim as any other chose in action which he 
possesses. But the notion that the assignment may be made by means of 
a check seems to be founded ina total misconception of the true nature 
of such an instrument. It is conceived that an uncertified check is 
in reality nothing but a bill of exchange drawn upon a bank; that it is 
simply — what it imports on its face to be —an order to pay a certain 





RECENT CASES. 549 


sum of money, the obligations of all parties to the instrument, as in the 
case of an ordinary bill of exchange, being based upon general personal 
credit. Should an instrument contain words purporting actually to 
assign the whole or part of a particular fund, it would not be a check at 
all, but an instrument of an entirely different character. In like manner 
it would seem that to construe the order contained in a check as an assign- 
ment of a particular fund is to deny the very existence of the instrument 
as a check. In short, it is believed that before certification the only 
obligation entered into by the bank is with the customer. This contracted 
obligation is to honor the customer’s checks to the amount of his account; 
and for a breach, the bank, on any sound legal principle, becomes liable 
to the drawer, and to the drawer only. The holder, however, is clearly 
not denied an adequate remedy; for until certification the drawer is 
liable upon his contract to pay the amount of the check in case the banker 
refuses, and on certification the banker himself enters directly into a 
contract with the holder. 

The question under consideration arises also upon the bankruptcy of 
the drawer. Were the check-holder really an assignee, he would be 
allowed, though he had never presented the instrument, to come in as a 
secured creditor. But, according to the better view, represented by Dick- 
inson v. Coates, 79 Mo. 250, the check being regarded as a bill of ex- 
change, the holder is compelled to prove with the general creditors. 
Again. were the check an assignment, it should have priority over a sub- 
sequent attachment or garnishment, though not presented until after ser- 
vice of process upon the debtor. The recent case of Mc/ntyre v. Farmers’ 
and Merchants’ Bank, 73 N. W. Rep. 233 (Mich.), however, seems clearly 
right in regarding this position as untenable. 

The assignment theory seems to have been adopted in Scotland and in 
many of the continental countries, but is not law in England or in most of 
the American jurisdictions. Its validity is distinctly denied in the Nego- 
tiable Instruments Law recently enacted in several of the States. 





RECENT CASES. 


BILLs AND NoTES— INNOCENT ALTERATION — EQUITY JURISDICTION. — Held 
where the alteration of a promissory note, though made by the holder, is prompted by 
honest motives, the instrument retains its legal validity, and a bill in equity will lie to 
recover the amount due thereon. Wallace v. Tice, 51 Pac. Rep. 733 (Oreg.). 

That the holder of a note which has been innocently altered may restore its origi- 
nal condition and sue thereon at law, is well settled in the United States. Aorst v. 
Wagner, 43 Towa, 373. This being so, the ground for equity jurisdiction is, as the 
Oregon court admits, doubtful. But see 2 Daniell, Neg. Inst.,§ 1411. The reason as- 
signed for entertaining the suit is that the aid of equity was necessary for purposes of 
discovery. But this is no adequate cause for assuming jurisdiction over a legal right 
which is amply protected at law. Bispham, Equity, § pos: Otherwise equity would 
give relief in every case of a legal cause of action. The notion, however, is quite 
prevalent in America, and especially where, as in this case, the bill is founded on one of 
the great heads of equity jurisdiction, as mistake, or fraud. 


BILLs AND NoTEes — UNCERTIFIED CHECK — ASSIGNMENT. — /é/d, that an uncerti- 
fied check does not constitute an equitable assignment fro éanto of the fund against 
which it is drawn. McJntyre v Farmers’ and Merchants’ Bank, 73 N. W. Rep. 233 
(Mich.). See Nores. 
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ConFLIct oF LAws — DIvorcE — RE-MARRIAGE. — A Pennsylvania statute forbids 
a husband divorced for adultery from marrying the paramour during the life of his 
former wife. e/d, a marriage in Maryland to evade this statute is void in Pennsyl- 
vania. Jn re Stull’s Estate, 39 Atl. Rep. 16 (Pa.). See Nores. 


ConFLicT oF LAws — WILLS — REs JUDICATA. — Testator, domiciled in North 
Carolina, devised lands situated there and in Connecticut. Aé/d, the decision of tho 
North Carolina court that the will worked an equitable conversion of the land was not 
res judicata as to the land situated in Connecticut. Appeal of Clarke, 39 Atl. Rep. 155 
(Conn.). 

A judgment or decree of a foreign court is binding only on that which is within 
its jurisdiction. Carpenter v. Strange, 141 U.S. 316. The State within which the land 
devised is situated is the only one that has the right and power to declare how the land 
shall pass under the will. odertson v. Pickrell, 109 U.S. 608. The interpretation of 
a devise, therefore, is for the courts of that State only, Staigg v. Atkinson, 144 Mass. 564, 
and their decisions can have no extra-territorial effect. McCartney v. Osburn, 118 Ill. 
403, accord. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE ~- CONTROL BY A STATE. — Sec- 
tion 1308 of the Code of Iowa, forbidding limitation by contract of a carrier's com- 
mon-law liability, was applied by an Iowa court to a contract of interstate commerce, 
the court holding the carrier to full liability for an accident occurring within the State. 
Held, that as so applied the statute is not unconstitutional as an attempt to regulate 
interstate commerce. Chicago, M. & St. P. Ry. Co. v. Solan, 18 Sup. Ct. Rep. 289. See 
NOorEs. 


ConTEMPT OF CourT — DEFENCE OF TRUTH OF PUBLICATION. — He/d, that when 
an editor is charged with contempt of court for contradicting a judge as to the falsi 
of one of the editor’s publications, and is not allowed to prove the truth of such publi- 
cation, he has been denied the constitutional right to be heard in his own defence 
McClatchy v. Superior Court, 5t Pac. Rep. 696 (Cal.). See Nores. i 


ConTRACTS— LIFE INSURANCE — SUICIDE. — The insured party, under a policy of 
life insurance, committed suicide when of sound mind. eé/d, that there could be no 
recovery on the policy. Ritter v. Mutual Life Ins. Co. 18 Sup. Ct. Rep. 300. See 
NorEs. 


CORPORATIONS — RIGHT TO PREFER CREDITORS. — He/d, that the assets of an insol- 
vent corporation do not constitute a trust fund for ratable distribution among all its 
creditors ; and hence in the absence of statute such a corporation ae, prefer a creditor 
who is not a stockholder. John V. Farwell Co, v. Sweetser, 51 Pac. Rep. 1012 (Col.). 

This is a well considered case, in accordance with the weight of authority. The 
cases contra seem hardly justifiable, even if the results are commendable on grounds of 

olicy. The policy against corporate as well as against individual preferences should 
S left to the letienare. Judicial legislation is perhaps justifiable at times. As sug- 
gested in 2 Am. Law Reg. & Rev. N.S. 448, the courts under cover of the “trust 
fund theory ” have gone so far in developing the “status ” of a stockholder, with attend- 
ing duties of paying up the capital stock, waiving rights of set-off and preference, etc., 
that the only reasonable plan is to complete the development by further judicial legis- 
lation. The rule in the principal case, however, does not interfere with this develop- 
ment, and a contrary rule would constitute an exception to the idea of a corporation as 
a legal person having powers similar to those of an individual. The law of corpora- 
tions has been gradually simplified by the recognition of this idea, and if now the 
courts turn about and introduce exceptions without the aid of the legislature, confusion 
would probably result. Cf.g9 HARVARD Law REVIEW, 481, and 10 HARVARD LAW 
REVIEW, 248. 


CRIMINAL LAW — EXTRADITION — LOCALITY OF OFFENCES.— One accused of 
poisoning resulting in death in Canada, may be extradited, although the poison, if 
administered at all, was given in New York. Sternamanv. Peck, 83 Fed. Rep. 690. 

This question was argued on an application for a rehearing; and, doubtless for 
this reason, was only briefly discussed. Conceding the right of a sovereign to pass 
laws punishing the causing of death within his territories even where the “mortal 
blow” was received in a foreign State, and assuming that the Canadian government has 
exercised this right (although this latter is certainly doubtful), we still have the ques- 
tion whether the alleged offence is within the present extradition treaty with Great 
Britain. U.S. Stats. at Large, vol. 26, pp. 1508-11. The language of the treaty 
avoids the difficulty, which has been raised under Art. 4, § 19, of the Federal Constitu- 
tion, that the accused has never fled from the foreign State. See Jones v. Leonard, 50 
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Towa, 106. But it applies only to a list of specified offences ; and of these murder is 
the only one under which the offence charged can possibly fall. But the crime of 
murder at common law was certainly not committed in Canada; and since in a treaty 
between Great Britain and the United States, technical terms would probably be inter- 
preted in accordance with their common-law signification, it may be doubted whether 
the accused committed in British territory any extraditable offence. However, the 
tendency in modern times is towards a liberal construction of such treaties. Benson v. 
McMahon, 127 U.S. 457; 1 Moore on Extradition, § 97. 


EVIDENCE — ADMISSIBILITY — UNLAWFUL OBTAINING. — He/d, that the fact that 
evidence is obtained by an unwarranted and unlawful seizure of defendant’s property 
does not render such evidence inadmissible. Walliams v. State, 28 S. E. Rep. 624 (Ga.). 

The rule adopted in the principal case has not infrequently been attacked, but is 
everywhere law. 1 Greenleaf on Evidence, § 254a. However reprehensible may be 
the conduct of parties securing evidence by unfair or illegal means, the only question 
before the court is the validity of the evidence presented. Legatt v. Tollervy, 14 East, 

o2. If not otherwise objectionable, it cannot be rejected because the means by which 
it was obtained were questionable. Com. v. Dana, 2 Met. 329. Analogous to this is 
that class of cases where a confession has been obtained by holding out a hope of 
advantage. Though the confession itself is inadmissible, facts discovered as a result 
of the confession are admissible. King v. Warickshall, Leach, 263. 


EvIDENCE — DECLARATIONS OF INTENTION. — e/d, that in an action to set aside a 
will for undue influence, the declarations of the beneficiary charged with exerting the 
undue influence are admissible, where the will was in accord with such declarations. 
Perrett v. Perrett, 39 Atl. Rep. 3 beng 

Where intention is a material fact, it may be proved by declarations of the party, 
where such declarations are not too remote in point of time. Com. v. Trefethen, 157 
Mass. 180. If, in the principal case, there had been nothing in evidence but the will 
and the declarations of intention, the relation of the declarations to the issue of undue 
influence would have been too conjectural to make their admission proper. But there 
was a large body of evidence tending to show undue influence. Under such circum- 
stances, the corroborative evidence of intention seems rightly admitted. Mutual Life 
Ins. Co. v. Hillmon, 145 U. S. 285. 


EVIDENCE — OPINION — DECLARATIONS TO A PHYSICIAN. — A physician, testifying 
as to the physical condition of the plaintiff at a certain date, stated that he based his 
opinion upon an examination and upon the history he received from the family. ¢/d, 
that his opinion should be entirely excluded, as he could not base it to any extent upon 
the statements of third parties made to him out of court. Chicago, etc. R. R. Co. v. 
Sheldon, 51 Pac. Rep. (Kan.). 


It is well settled that a physician cannot give an opinion based wholly on statements 
made to him out of court by parties other than the one whose condition is in issue. 
This is so although such parties are the physicians attending the patient. Rog. Exp. 
Test., § 47; Heald v. Thing, 45 Me. 392. The principal case carries this doctrine to its 
full extent, and the authorities indicate that it would be followed. Wetherbee’s Ex’rs 
v. Wetherbee’s Heirs, 38 Vt. 454. It is said that as the declarations of the third parties 
would not be admissible in any case, an opinion based on such incompetent evidence 
should be excluded. This reasoning, however, appears to be unsound. The opinion 
of a physician is admitted because of his experience and skill, and his own judgment 
and ideas are desired ; therefore it does not necessarily follow that his testimony should 
be rejected because his reasoning is founded upon information which would be incom- 
petent as evidence by itself. Whitney v. Thacher, 117 Mass. 523. The doctrine of the 
principal case appears to be an over-refinement, and would result in excluding practi- 
cally all testimony as to an internal disease where the patient is unable to explain his 
own condition. 


INTERNATIONAL LAW— FOREIGN SOVEREIGN— COUNTER-CLAIM. — A foreign sov- 
ereign brought suit in England to restrain defendants from using a fund in their hands 
in certain ways. Defendants set up aclaim for damages. e/d, that while a sovereign 
suing in England submits to the jurisdiction for the purposes of allowing discovery in 
aid of the defendant in his action, he does not submit to what is in its real naturea 
cross-action. So. African Rep. v. La Compagnie Franco-Beige, etc., [1898] 1 Ch. 190. 

This is the first time the point has been decided, but the rule laid down seems 
sound. A sovereign is not subject to the jurisdiction of another country, even though 
he is travelling there under an assumed name. Mighell v. Sultan of Johore, [1894] 
1Q. B. 149. He ag consent to the action, or he may himself eo nited 
States v. Wagner, L. R. 2 Ch. 582. If he sues, he submits to whatever belongs to that 
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suit, such as defences of payment, etc., and discovery; otherwise the result would fre- 
quently be to give him a right where in reality none existed. Uvited States v. Prioleau, 
2H.& M. 559. Before the Judicature Acts in England the matter here set up must 
have been made the basis of a distinct suit. Under such a rule, defendant could not 
have sued the sovereign. The change in procedure has wrought no change in sub- 
stance. There are still two distinct actions, consolidated for convenience into one 
final judgment. Dicey, Conflict of Laws, 213. 


PARTNERSHIP — BANKRUPTCY — DOUBLE Proor. — A firm gave a note, signed by 
it and one of the partners. The firm and the partners became bankrupt. edd, the 
holder is entitled to receive a dividend from the fizin assets, and then a dividend from 
the separate assets, but only on the balance of his claim after deducting the amount of 
the firm dividend. Jvesv. Mahoney, 73 N. W. Rep. 720 (Minn.). 

The rule prohibiting double proof where the creditor holds the obligation both of 
the partnership and a partner existed in England, Zx parte Bevan, 10 Ves. 107, till 
abrogated by 32 & 33 Vict. c. 71, § 37. It has always been considered unsound and 
unjust (Eldon, L. C., in Ex parte Bevan, supra), and is opposed to the authority in 
this country, Parsons on Partnership, 390, with one exception, Fayette Nat. Bank v. 
Kenney, 79 Ky. 133. As to the amount provable, if a dividend has been already paid 
by one estate, proof of the balance only will be allowed against the other ; but where 
the dividends are to be simultaneous, it is the better opinion that the proof may be 
against both estates for the whole. Matter of Farnum, 6 Boston L. R. 21; Ames’s 
Cases on Partnership, 356. 


PARTNERSHIP — DISSOLUTION WHEN INSOLVENT.—A firm consisting of three 
partners dissolved, and one partner conveyed his interest to the other two, who carried 
on the business. Both the old and the new firms were insolvent at the time of the 
dissolution, though it does not appear that the partners had knowledge of it. e/d, for 
reasons which make such knowledge immaterial, that as to the old firm creditors the 
dissolution was ineffective, and the assets of the old firm were subject to their claims. 
Franklin Sugar-Refining Co. v. Henderson, 38 Atl. Rep. 991 (Md.). 

The decision is sound. Darby & Co. v. Gilligan, 33 W. Va. 246. The court relies 
on the “ partners’ equity ” theory, by which so many courts reach results which are 
sound from a business point of view. The correctness of the case seems to depend on 
the mercantile theory of a partnership, which, though not formally recognized by the 
courts, is often indirectly applied. Menagh v. Whitwell, 52 N. Y.146. The important 


point in the principal case is that the court makes the 7 ane of the validity of the 


dissolution turn, not on the actual good or bad faith of the partners, but on the fact 
of insolvency at the time of dissolution. The dissolution was in effect an assignment 
by the old firm to the new firm; and the new firm being insolvent, its assumption of 
the old firm’s debts was not consideration for the assignment, The assignment, there- 
fore, like a voluntary assignment by an insolvent individual, was invalid. See contra, 
Howe v. Lawrence, 9 Cush. 553: ' 


PARTNERSHIP — REALTY — CONVERSION INTO PERSONALTY.— Real estate was 
purchased by a firm. One partner deeded his interest to the other to manage for the 
firm, and on a dissolution to pay over to the grantor or his representatives such portion 
as should belong to him. é/d, as between the partners and their representatives, the 
deed operated as a conversion of the realty into personalty. Darrow v. Calkins, 49 
N. E. Rep. 61 (N. Y.). 

There is a square difference of opinion whether realty held by a firm is to be treated 
ipso facto as converted into personalty. The American cases, of which the opinion in 
the principal case approves, holding that there is no such conversion, rest on the part- 
ners’ equity theory, that the property retains its character unless there is need to sell it 
to adjust the partners’ equities. Shearer v. Shearer,98 Mass.107. The English cases, 
opposed to this view, rest on the doctrine that the only interest of the partner in the 
firm property is his right to the surplus after the assets have been turned into money 
and the liabilities paid off. Darby v. Darby, 3 Drew. 495; Ames’s Cases on Partner- 
ship, 177; Lindley, Partn., 3d ed., 690. But all courts recognize the limitation that the 
partners can settle the character of the property by agreement. In England they can 
prevent its conversion into personalty. Steward v. Blakeway, L. R. 4 Ch. App. 603. In 
America they can convert the realty into personalty. Maddock v. Astbury, 32 N. J. Eq. 
181; Parsons, Partn., §§ 271, 272. 


PERSONS — ALIMONY — IMPRISONMENT FOR Dest. — //é/d, that an imprisonment 
for contempt for a refusal to pay alimony is not in violation of a statute forbidding im- 
prisonment for debt. State v. King, 22 So. Rep. 887 (La.). 

In some jurisdictions a decree for alimony is regarded as an ordinary debt of record 
for many purposes. It has been held that such a decree gave the wife a vested right 
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which could not be forfeited or altered, Kamp v. Kamp, 59 N. Y. 212; that a claim for 
unpaid alimony survived the death of the wife, and could be recovered by her admin- 
istrator, Miller v. Clark, 23 Ind. 370; or could be enforced against the husband’s estate 
after his death, Knapp v. Knapp, 134 Mass. 3 535 that such a claim was within the statute 
discharging insolvent debtors, Beach v. Beach, 29 Hun, 181; and also within the pro- 
tection of the statute against conveyances in fraud of creditors, Zyler v. Tyler, 126 Ill. 
525; Plunkett v. Plunkett, 114 Ind. 484. Still, the principal case is in accord with the 
authorities upon the precise — presented. x parte Perkins, 18 Cal. 64; Pain 
v. Pain, 80 N. C. 325. The duty to pay alimony is not properly a debt. It is not an 
obligation to pay a definite sum of money at all events, but is a mere personal duty 
resting upon the husband to provide for the support of his wife. Moreover, a decree 
of court , se not make this obligation a judgment debt, since such decree is afterward 
subject to alteration and control at the Secsetion of the court granting it. 2 Bishop, 
Mar., Div. & Sep. § 829 ¢¢ seg. 


PRACTICE — VERDICT BY INCOMPETENT JURORS, — In a criminal case, where one 
of the jurors rendering the verdict was unable to read and write the English language, 
as required by statute, but defendant, by failure to examine said juror, was ignorant 
of his incompetency till after verdict, 4e/d, that defendant had waived his right to 
challenge. State v. Pickett, 73 N. W. Rep. 346 (Iowa). See Nores. 


PROPERTY — ADVERSE PossESssION. —One in adverse possession attempted to bu 
in the outstanding title. His agent presented him with what —— to bead 
from the true owner, but the signature had been forged by the agent. Held, the 
attempted purchase did not — to divest the possession of its adverse character. 
Oldig v. Fisk, 73 N. W. Rep. 661 (Neb.). 

A grandfather conveyed land to his grandchild by deed given to the father, who 
entered and held possession for twenty years after the child had become of age, but 
concealed the existence of the deed. The child discovering the deed, entered, and 
the father brought ejectment. e/d, he had acquired no title by prescription. Parker 
v. Salmons, 28 S. E. Rep. 681 (Ga.). 

The essence of adverse possession is that the holder occupies not under but in 
opposition to the right of the true owner. Dietrich v. Noel, 42 Ohio St.21. By the better 
opinion, color of title is not necessary, nor even the belief that the claim is well founded 
in law or in fact. Alexander v. Pendleton, 8 Cranch, 462. The test is whether the true 
owner could have brought an action against the holder during the period. In the first 
case the question whether the possession was adverse came up squarely, and its decision 
rests on sound principle and is in accord with the weight of authority. 1 Am. & Eng. 
Enc. Law, 839. In the second case, although a parent can hold adversely to his child 
after its majority, Den v. Lane, 2 N. J. Law, 397, the father’s claim was rightly defeated. 
Whatever might be the rights of an innocent par ae adversely to an owner who 
is ignorant of the existence of his title, it is clear that one fraudulently concealing such 
existence would not be allowed to profit by his own wrong. 


PROPERTY — COVENANT AGAINST INCUMBRANCES — STATUTE OF LIMITATIONS. 
— Held, the Statute of Limitations does not begin to run on a covenant against 
incumbrances urtil the ultimate damage has been suffered. Seibert v. Bergman, 
44 S. W. Rep. 63 (Tex.). 

By the weight of American authority, the covenant against incumbrances is broken, 
if at all, as soon as made, and therefore does not pass to an assignee. Greenby v. 
Wilcocks, 2 Johns. 1. According to this view, the Statute of Limitations should 
commence running immediately. But by thus compelling the grantee to sue without 
waiting for actual damage, he is — allowed only nominal compensation; and if 
he is subsequently damnified, hardship will result. Rawle on Covenants, 5th ed., § 188. 
The English courts, by means of the fiction of a continuing breach, allow this covenant 
to run with the land until actual damage. ingdon v. Nottle, 4 M. & S. 53. The only 
English autkorities on the question when the period of limitations begins to run are 
the conflicting opinions of Baron Bramwell and Chief Baron Kelly, in Spoor v. Green, 
L. R. 9 Ex. 99. In all of the American States in which Kingdon v. Nottle, supra, has 
met with approval, it is conceived that the Statute would commence running only upon 
the occurrence of the ultimate damage. ost v. Campan, 42 Mich. 90. After the 
decision in the principal case, it seems to follow @ fortiori that Kingdon v. Nottle must 
be approved in Texas. 


PROPERTY — FIXTURES — RENEWAL OF LEASE. — Hé/d, that ordinary trade fix- 
tures placed on the premises by the tenant and removable without material injury do 
not pass to the landlord by the act of renewing the term. Smusch v. Kohn, 49 N. Y. 
Supp. 176 (Sup. Ct., App. Term). 
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Earlier New York decisions have held the other way where the fixtures are in the 
nature of large structures or buildings attached directly to the land. Loughvan v. 
Ross, 45 N. Y. 792. The principal case refuses to extend the doctrine to store fixtures, 
although the weight of authority applies this rule to all fixtures. Amos & F., Fixtures, 
159; Watriss v. Cambridge, etc. Bank, 124 Mass. 571. The principal case states the 
better view, and sound reasoning would demand that it be extended to all cases. 
Herr v. Kingsbury, 39 Mich. 150. Although technically the acceptance of a new 
lease is equivalent to a surrender of the premises, the actual possession is never 
divested, and so long as possession is retained the opportunity of removal should 
remain. To require the tenant to detach fixtures at the beginning of each new term 


is to discourage the improvements which it is the policy of the law to foster. 


PROPERTY — FRAUDULENT CONVEYANCE — NOTICE BY PossEssion.— A, being 
considerably in debt, bought land and had the title made out to B, but entered into 
possession and occupied the premises himself. Later B mortgaged the property to C, 
who had no knowledge of A’s interest. Aée/d, that the mortgage was good against A, 
whether A’s conduct was fraudulent or not. Adliance Trust Co. v. O'Brien, 51 Pac. 
mp. 640 (Oreg.). 

ndoubtedly, as the court says, if A had acted fraudulently C’s claim must prevail. 
This, however, is not on the ground that C was misled by A’s improper conduct, as the 
court puts it, but because A could not enforce any claim even against B, since one who 
asks relief in equity must come with clean them Bartlett v. Bartlett, 14 Gray, 277. 
But the court also says that even if A had acted in good faith, C should be protected 
as a bona purchaser, and relies on cases which hold that a vendor who has put on 
record a deed absolute on its face cannot set up the fact that he continued in posses- 
sion as notice to a purchaser from his grantee of equities reserved. The authorities 
are about evenly divided on this point, but there is much to be said in favor of these 
cases. It ma be that the suspicions aroused by continued possession by the vendor 
would naturally be satisfied by an examination of the records, but this and other argu- 
ments in favor of the above cases apply with little or no force to the present case. It 
is by no means analogous, and the general rule should be applied that possession is at 
least presumptive notice of right to possession. 


Property — Highways — DEDICATION. — Held, that where a road is laid out by 
a county and uninterruptedly used by the public for a period of eleven years, without 
objection from the owner of the land, an intention to dedicate will presumed. 

ittaker v. Ferguson, My Pac. Rep. 980 (Utah). See also Zvansville & T. H. R. 
R. Co. v. State, 49 N. E. Rep. 2 (Ind.). 

In order that the public may acquire a right over land by dedication, it must first 
be shown that there was an intention on the part of the owner to dedicate his land to 
public uses. Angell on Highways, § 142. Just what evidence will be deemed suffi- 
cient is not entirely clear on the authorities. Mere user, without more, short of the 
statutory period is probably not sufficient. 3 Kent’s Commentaries, 451. On the 
other hand, a much shorter period is enough, where there are other facts tending to 
show an intention to dedicate. /arvin v. Deane, 3 Bing. 447, where the time was five 
years. In the principal case, the user for eleven years, coupled with the apparent 
abandonment of the land by the owner, and the entire reliance of the public + <n 
seems sufficient to sustain the decision. Cincinnati v. White, 6 Pet. 431. 


PROPERTY — MORTGAGE DEED — ACCEPTANCE. — A mortgage was executed by a 
debtor to a creditor and delivered to the clerk for registration without the knowledge 
of the creditor. After it was recorded the creditor accepted it. He/d, that the mort- 
gage must be postponed to a judgment obtained meanwhile by another creditor. 
Evans v. Coleman, 28 S. E. Rep. 645 (Ga.). 

Ever since the famous case of Zhompson v. Leach, 2 Vent. 198, it has been the 
settled law in England and in nearly all our States that a deed takes effect upon 
delivery to a third person for the grantee’s use, if ever accepted by him. Either 
acceptance is presumed from the beneficial nature of the transaction to the grantee or 
by the better view historically a conveyance by deed is rather unilateral in its nature, 
passing title upon delivery, subject to defeasance by refusal to accept on the part of 
the grantee. The court in the principal case rejects this whole doctrine and follows 
Welch v. Sackett, 12 Wis. 243, in holding that a deed is of no effect until accepted. 
While admitting that acceptance usually relates back, it holds that this cannot be 
allowed where the rights of a judgment creditor intervene. Notice of the mortgage 
from the record should make no difference, as it is notice of an incomplete transaction. 
It is like notice of a deed drawn up, but not yet executed. Granting the court’s prem- 
ises the conclusion seems correct. Contra to the principal case are Buffum v. Green, 
5 N. H. 71, and Merrills v. Swift, 18 Conn. 257. 
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PROPERTY — QUIT-CLAIM DEED — EsToPPEL BY RECITALS. — Two of the three 
children of a man who was supposed to be dead, quit-claimed the part of his land in 
uestion to plaintiff, the third child, each grantor describing himself as one of the 
three heirs of the father. The latter actually died four years later, and soon after his 
death the above grantors conveyed the same land by warranty deed to defendant, a 
purchaser in good faith. e/d, that plaintiff had the better title. Hagensack v. Castor, 
73 N. W. Rep. 932 (Neb.). 

The case shows how far many courts will go in applying the doctrine of estoppel 
by deed. There were no covenants whatever in the quit-claim deeds, and all that 
could be called a recital of an estate conveyed were the words, “being one of the 
three heirs of G. H. Ohler.” Yet in order to apply the doctrine of estoppel the court 
seized on these words as showing that a fee was intended and understood to be 
conveyed, and that therefore title ee to pass at once to the grantee as soon as the 
grantors acquired title by the death of the ancestor, just as if there were a warranty of 
title. This is applying and extending the doctrine of Van Renssalaer v Kearney, 
11 How. 297. See also Rawle on Covenants, zo ed., §§ 247, 248. As between the 
parties to a deed the justice of the result is evident, but here a dona fide purchaser is 
cut out. This result, however, is probably due to the unfortunate form of statute in 
Nebraska, which provides that an after-acquired title shall inure to the grantee in an 
earlier deed, without protecting a later dona fide purchaser from the grantor. 


PROPERTY — STATUTE OF LIMITATIONS — PuBLIc Use. —A lot had been dedicated 
by the city of San Francisco for certain public purposes, the fee remaining in the city. 
Plaintiff remained in possession under a claim of right for the statutory period. Hé/d, 
that he had acquired no title by the Statute of Limitations. Home for Care of [nebri- 
ates v. City and County of San Francisco, 51 Pac. Rep. 950 (Cal.). 

It is a maxim of the common law that lapse of time does not bar a sovereign’s 
rights. The ground of this is that laches cannot be imputed to the sovereign, whose 
time and attention are engrossed by great public duties. But because of the hardship 
which often resulted, grants were sometimes presumed where possession had been 
long and continuous. Crimes v. Smith, 12 Co. 4; Roe v. Jreland, 11 East, 280. Munici- 

alities are the agents of the State for the purposes of government, and many courts 
hold that they also are excluded from the operation of the Statute, as in the principal 
car Kopfv. Utter, tot Pa. St.27. But the reason of the maxim does not exist here, 
fc protection of public rights of this nature is one of the very duties for which 
municipal corporations are instituted, and officers are appointed for that purpose 
While rights of importance may sometimes be lost by holding them within the Statute, 
such a result is justified by the necessity for the security of titles, —the policy at the 
base of all Statutes of Limitations. Waceling v. Campbell, 12 W.Va. 36. See Dillon, 
Mun. Corp., 4th ed., § 675, for his view (approved in a few cases) that while not within 
the Statute, municipalities may be estopped from disputing title where equity and justice 
require. 


SALES — IMPLIED WARRANTY. — When a retail dealer sells meat for immediate con- 
sumption, there is an implied warranty of wholesomeness, and the buyer who is injured 
by eating it may recover damages. Wiedeman v. Keller, 49 N. E. Rep. 210 (Ill.). See 
NOTES. 


SALES — INFRINGEMENT OF PATENT. — A trader in England ordered goods from a 
foreign manufacturer in Switzerland to be sent by post to England. The goods were 
manufactured according to an invention protected by an English patent. é/d, that 
the vendor had not made, used, pooner tl or vended the invention within the ambit 
of the patent, and that the patentee had no right of action against the vendor for an 
infringement of the patent. Badische Anilin und Soda Fabrik v. Basle Chemical Works, 


“ A. C. 200. ; 
he case is in line with the better decisions in this country under the liquor laws, 
and illustrates the same principles. See 11 HARVARD Law REVIEW, 468. 


Torts — DuTIEs OF LANDOWNERS — CONTRIBUTORY NEGLIGENCE. — Plaintiff 
owned a house situated about sixty feet from a railroad track, which house was covered 
with poplar shingles and had a valley extending from the top toward the roadway. 
In an action against the railroad for negligently setting fire to the house, 4e/d, that 

laintiff was not guilty of contributory negligence by allowing dry leaves to accumu- 
ate in the valley. Louisville, etc. R. R. Co. v. Malone, 22 So. Rep. 897 (Ala.). 

The authorities are divided upon the general question whether an owner of land 
adjoining a railroad track is guilty of contributory negligence in case of a fire if he has 
allowed combustible material to accumulate upon his premises, but the majority sup- 
port the principal case. Thompson, Neg., 163-169. This seems to be the sound view. 
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Kellogg v. C. & N. W. R. R. Co., 26 Wis. 223. A landowner has the right to use his 
property in the natural and ordinary way, at least where he does not cause injury to 
others by so doing. To hold that he is chtiged to change the conduct of his affairs on 
account of the possible negligence of another, would be to encourage carelessness and 
would often give the negligent proprietor control of the neighborhood. A holder of 
property in an exposed situation must take his risks from accidental conflagrations, but 
it is difficult to find in the mere facts of ownership and passive occupation the neces- 
sary illegal or negligent act to bar his recovery for the tort of another. Fro v. Buffalo, 
ke. R. R. Co., 22 N. Y. 209. Contra, Ohio, etc. R. R. Co. v. Shanefelt, 47 Il. 497. 


Torts — IMPUTED NEGLIGENCE. — The plaintiff was the conductor of a horse-car. 
Through the concurring negligence of the driver and the servant of the defendant, the 
car and the defendant's cart collided and the plaintiff was injured. /e/d, the negli- 
gence of the driver was not imputable to the plaintiff. Hodson v. New York Condensea- 
Milk Co., 49 N. Y. Supp. 209 (Sup. Ct., App. Div., Second Dept.). 

When two persons are engaged in a common enterprise and there is a joint manage- 
ment of affairs, there is a mutual responsibility for each other’s acts. Beck v. East 
River Ferry Co.,6 Robt.82. However, as the jury found that the plaintiff had no con- 
trol over the driver as to the manner of ee eg the present case would not fall within 
that principle. It seems to be an illustration of the well-settled rule that the negligence 
of one person is not to be imputed to another merely because both of them are engaged 
in a common enterprise, when neither has control in fact, or by reason of superior 
authority over the conduct of the other. Cray v. Philadelphia, etc. Ry. Co., 23 Blatch. 
263; Elyton Land Co. v. Mingea, 89 Ala. 521. And it makes no difference that the 
plaintiff and the driver were fellow-servants of the same master, inasmuch as the action 
was brought against a third person and not against the master. Galvin v. Mayor, 112 
N. Y. 223. 


TorTs — MENTAL SHOCK — PRoxIMATE CausE. — Through the negligence of the 
defendant an incandescent lamp fell upon the plaintiff, causing a slight bruise upon her 
temple. She was also frightened and suffered a severe shock which resulted in a 
miscarriage. e/d, the plaintiff could recover for the effects of the shock. Jones v. 
Brooklyn Heights Ry. Co., 48 N. Y. Supp. 914 (Sup. Ct., App. Div., Second Dept.). 

Courts have refused to allow recovery where physical damage has resulted from 
fright caused by negligence, when there was no physical contact. Mitchell v. Rochester 
Ry. Co., 151 N. Y. 107; Spade v. Lynn, etc. Ry. Co., 168 Mass. 285; Kalen v. Terre 
Haute, etc. Ry. Co., 47 N. E. Rep. 694 (Ind.). It has been said there could be no re- 
covery in such a case because the negligence complained of was not the proximate 
cause of the damage. Victorian Ry. Com’rs v. Coultas, L. R. 13 App. Cas. 222. But 
this doctrine has been much criticised. See 10 HARVARD LAw REVIEW, 387. The 
true reason for denying recovery under such circumstances probably rests upon the 
theory that there has been no breach of a legal duty. Courts refuse to recognize a wi 
because in practice it is impossible to administer any other rule satisfactorily. Spa 
v. Lynn, etc. Ry. Co., supra. There was, however, a breach of a legal duty in the prin- 
cipal case, since there was negligent contact with the plaintiff, and hence mental shock 
and its effects naturally resulting from that breach should be elements in the damages 
recovered. See Sedgwick, Elements of Damages, 104. 


Torts — TRESPASS — PLEA OF JUDGMENT AGAINST CO-TRESPASSER. — He/d, that a 
plea in trespass that plaintiff had recovered judgment against a co-trespasser is suffi- 
cient without averring satisfaction of the judgment. /eéticolas v. City of Richmond, 
28 S. E. Rep. 566 (Va.). 

Although recognizing that the weight of authority in America is contra, the court 
considered itself bound by two Virginia cases decided about a century ago. It also cites 
the language of the court in Brinsmead v. Harrison, L. R.7 C. P. 552, to show the 
view of prominent English judges as to the common-law doctrine on the subject. The 
opinion of Miller, J., in Lovejoy v. Murray, 3 Wall. 1, seems to be a complete answer 
to those English — he early Virginia cases were decided before the leading 
English cases and before Lovejoy v. Murray, and although some of the old authori- 
ties were discussed, the subject was by no means thoroughly treated. The deference 

aid to these old cases, therefore, seems to be somewhat extreme. See 3 HARVARD 

w REVIEW, 326-328. 
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PRINCIPLES OF THE Law OF CONSENT, with special reference to criminal 
Law. By Hukm Chand, M.A. Bombay, 1897. 

Another work of enormous learning, a valuable contribution to the theory 
of our law, has come to us from India. The learned author’s work on Fes 
Fudicata was noticed in this magazine about three years ago ; we have here 
a still more thorough and exhaustive study of a special topic. Mr. Chand 
has brought together vast stores of learning upon the nature and effect of 
Consent in the Criminal Law, the law of Torts, and the law of Contracts. 
The English, American, and Indian cases are collected and discussed with 
patient and intelligent care ; the Codes and legal writings of France, Ger- 
many, Italy, Spain, and other countries are examined; decisions of the 
Cour de Cassation and the Reichsgericht are consulted ; and even Moham- 
medan and Hindu law are placed under contribution. A mere bibliography 
that includes Crivelli’s Concetti Fondamentaii and the Pittsburg Reports, the 
Indian Law Reports and the Hungarian Penal Code is appalling. Such an 
assembling of authorities is in itself a work worth the doing. 

In dealing with his authorities the author shows an acute and scholarly 
mind. The material has generally been completely mastered ; here and 
there only the thought is obscured and the discussion confused by the mass 
of *lustrative matter. Mr. Chand has brought out clearly the fundamental 
diftrence between the existence and the effect of consent. “ Fraud does not 
negative consent in criminal law ; and consent, even if caused by fraud, nega- 
tives an offence of which the absence of consent is an essential constituent.” 
He well discriminates consent to pass possession from consent to pass title ; 
and seeming consent extorted by force from real consent under duress. 
His comments on the important cases, like Ashwel/’s and Helier’s, are full 
and sound. 

Such a book is of the highest importance both to the student of legal 
theory and to the practising lawyer. A case like Ashwe/l’s cannot now be 
adequately argued or decided without making use of Mr. Chand’s work. It 
is too late to discuss the law of consent as if all material for the discussion 
were contained in a few cases analogous to the one in hand. We must 
recognize that the theory of consent runs through the whole body of the 
law, and is the same whether the consent is relied upon to excuse a crime 
or to create acontract. Rules heretofore regarded as unrelated are now 
seen to be mutually dependent, and are made to contribute each to the 
other’s interpretation. 

In this important field which Mr. Chand has made his own — for there is 
no other adequate treatment of the subject — his book is likely to remain 
the standard and necessary work. J. H. B. 





A TREATISE ON THE Law oF EaSEMENTS— By Leonard A. Jones. New 
York: Baker, Voorhis, & Co. 1898. pp. lxii, 768. 

This volume is the most recent of a series of works on subjects connected 
with the law of real property, in which the author has already published two 
volumes on Mortgages, and two on the Law of Real Property in Convey- 
ancing. The plan of these works, and the manner in which Mr. Jones has 
heretofore carried it out, and may be confidently expected to continue to 
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do so, are well known to the profession. The same systematic arrangement, 
and practical method of treatment, which characterized former volumes, is 
consistently adhered to ; while the quotations from authorities and citations 
of cases are even more ample. The practical nature of the book is seen from 
the large proportion of its pages which is given to the consideration of rights 
of way, much the most important kind of easement. The nice theoretical 
questions, on the other hand, of which there are many in the law of ease- 
ments, are seldom discussed at length. On vexed points the author scarcely 
ever gives his own opinion, but cites every possible judicial authority. The 
very interesting topic of the legalization of private nuisances, which might 
well be given a distinct place in a treatise on easements, receives slight 
attention, presumably because few cases in this country have involved the 
point. In short, the book is made for the working lawyer, and will doubt- 
less be of great assistance to him, especially as there is no other work on 
the subject approaching this in thoroughness. R. G. 





PROBATE REPORTS ANNOTATED. By Frank S. Rice. New York: Benes, 
Voorhis, &Co. Vol. II. 1898. pp. xix, 758. 

The present volume is the second in a new series of Probate Reports in 
continuation of the series known as the “ American Probate Reports.” It 
contains about one hundred recent cases of general value decided in the 
highest courts of the several States on various points of probate law. Mr. 
Rice’s elaborate notes appear to be carefully written, and will no doubt help 
the lawyer and judge to elucidate some of the difficult problems presented 
for their consideration. H. D. H. 








